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Item 5.02. Departure of Directors or Principal Officers; Election of Directors; Appointment of Principal Officers

     On February 18, 2005, Questcor Pharmaceuticals, Inc. (the “Company”) appointed James L. Fares to the position of President and Chief Executive Officer
and as a member of its Board of Directors. On February 23, 2005, the Company issued a press release announcing these appointments, a copy of which is
attached hereto as Exhibit 99.1. Upon his appointment as President and Chief Executive Officer, Mr. Fares was granted an option to purchase 1,500,000
shares of common stock of the Company at an exercise price of $0.44 per share. The options vest monthly over 48 months from the date of grant and contain
a one year cliff, whereby no options vest until the first anniversary of the date of grant. The options expire ten years following the date of grant.

Item 9.01. Financial Statements and Exhibits.

          (c)       Exhibits.

   
Exhibit No.  Description
10.35  Letter Agreement between the Company and James L. Fares dated February 17, 2005
   
99.1  Press Release dated February 23, 2005
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SIGNATURES

     Pursuant to the requirements of the Exchange Act, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.

       
Date: February 23, 2005  QUESTCOR PHARMACEUTICALS, INC.
       

 By:  /s/ JAMES L. FARES   
     
   James L. Fares   
   President and Chief Executive Officer   
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EXHIBIT INDEX

   
Exhibit No.  Description
10.35  Letter Agreement between the Company and James L. Fares dated February 17, 2005
   
99.1  Press Release dated February 23, 2005

 



 

Exhibit 10.35

February 17, 2005

James L. Fares
16 Spanish Bay Drive
Newport Beach, CA 92660

Dear Jim:

On behalf of the Board of Directors of Questcor Pharmaceuticals, Inc. (“Questcor” or the “Company”), I am pleased to extend a formal offer to you regarding
the position of President and Chief Executive Officer of the Company. We are truly excited to have you as part of the team.

TITLE AND EFFECTIVE DATE OF EMPLOYMENT:

The formal effective date of this position is Friday, February 18, 2005, and if you accept this offer to become the President & Chief Executive Officer, you
will begin as an exempt employee on that day reporting directly to the Board of Directors. You will also become a member of the Board of Directors,
effective as of this date. Should you leave your employment with Questcor for any reason whatsoever, you will immediately resign from the Board of
Directors effective the same date.

SALARY:

Your salary for the calendar year 2005 will be Twenty-Five Thousand Dollars and No Cents ($25,000.00) per month or Three Hundred Thousand Dollars and
No Cents ($300,000.00) on an annual basis. Your salary, and in fact your entire compensation package, will be reviewed at the end of calendar 2005 by the
Compensation Committee of the Board of Directors.

INCENTIVE BONUS PLAN:

As a senior executive you will be eligible to participate in the Company’s incentive bonus plan in amounts and percentages as determined by the Company’s
Board of Directors in its sole discretion. For the year ending December 31, 2005, your targeted potential cash bonus, based on achievement of goals to be
agreed upon by 31 March, 2005, will be Seventy Five Thousand Dollars and No Cents ($75,000.00) and, if earned, would be payable in early 2006. For the
year ending December 31, 2006, your targeted potential cash bonus will be at least One Hundred Thousand Dollars and No Cents ($100,000.00), would be
based upon mutually agreed performance goals and, if earned, would be payable in early 2007. Assessment of performance achievement and any bonus
awards granted will be at the sole discretion of the Compensation Committee and/or the Board of Directors of Questcor.
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Your salary and any bonuses will be subject to the customary withholding and employment taxes as required by law with respect to compensation paid by an
employer to an employee, including the requirement that you provide to the Company sufficient cash to satisfy the Company’s withholding obligations with
respect to any stock you receive.

STOCK OPTIONS:

As President and Chief Executive Officer you will participate in the Company’s Stock Option Plan. Subject to the Board of Directors’ approval and in
compliance with applicable state and Federal securities laws, upon commencement of employment, you will be granted stock options to purchase 1.5 million
shares of the common stock of the Company. The exercise price will be equal to the fair market value of the Company’s common stock on the date of grant
(as determined pursuant to the Company’s Stock Option Plan).

The stock options will be “incentive stock options” to the extent permitted by applicable law and will be subject to a four (4) year vesting schedule, which is
as follows:

During the first full year of employment there will be no vesting until you have reached the last day of One (1) full year and upon that date you will vest
Twenty-Five Percent (25%) of the Grant. Thereafter, the options will vest at a rate of 1/36 per month for the remaining Thirty-Six (36) months.

The options will have a ten (10) year term. A copy of the Company’s Stock Option Plan will be sent to you under separate cover.

Based upon your performance, you may also qualify for additional grants of options to acquire common stock of the Company subject to determination by the
Board of Directors in its sole discretion.

In a separate agreement to be provided to you under separate cover, the Company will agree that upon a Change of Control of the Company, if your
employment is terminated by the Company other than for “cause” (as defined in such agreement) or if you resign your employment upon 30 days’ prior
written notice to the Company for “good reason” (as defined in such agreement) within six months of the Change of Control, one-half of your unvested stock
options will accelerate and become immediately vested and exercisable.

OTHER BENEFITS:

You and your family will be eligible for the health and dental benefits provided by the Company, subject to the underwriting requirements of the providers of
those plans. Copies of the plans will be provided under separate cover.

As President and Chief Executive Officer you will be entitled to Four (4) weeks of paid vacation per year.
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The Company agrees to reimburse you for reasonable commuting and temporary living expenses incurred during 2005 as a result of your current permanent
residence in Newport Beach, CA. The Company and you will mutually agree to a budget to cover such expenses.

INDEMNIFICATION:

The Company agrees to provide you with indemnification equivalent to that provided to other senior management and pursuant to the Company’s Directors
and Officers insurance policies as in place from time to time.

SEVERANCE:

In the event (i) your employment is terminated by the Company other than (x) for Cause (as defined below) or (y) as a result of your disability, or (ii) you
resign your employment upon 30 days’ prior written notice to the Company for Good Reason (as defined below), during your first three years of employment,
you will receive severance compensation totaling Six (6) months of base salary. In the event (i) your employment is terminated by the Company other than
(x) for Cause (as defined below) or (y) as a result of your disability, or (ii) you resign your employment upon 30 days’ prior written notice to the Company for
Good Reason (as defined below), after your first three years of employment, you will receive severance compensation totaling Twelve (12) months of base
salary.

As a condition to receiving severance compensation, you will need to execute a general release of claims against the Company and its officers, directors,
agents and shareholders. Such general release will not include rights to vested options or claims for any compensation earned (including, without limitation,
accrued vacation), or reimbursement of expenses incurred, through the date of termination. Severance compensation will be paid in accordance with normal
payroll procedures. If you are reemployed at any time during the severance period, all further severance compensation payments shall immediately cease.

“Cause” will mean termination of your employment for any one or more of the following: (i) habitual or material neglect of your assigned duties (other than
by reason of disability) or intentional refusal to perform your assigned duties (other than by reason of disability) which continues uncured for 30 days
following receipt of written notice of such deficiency or “Cause” event from the Board of Directors, specifying in detail the scope and nature of the deficiency
or the “Cause” event; (ii) an act of dishonesty intended to result in your gain or personal enrichment; (iii) personally engaging in illegal conduct which causes
material harm to the reputation of the Company or its affiliates; (iv) committing a felony or gross misdemeanor directly relating to, an act of dishonesty or
fraud against, or a misappropriation of property belonging to, the Company or its affiliates; (v) personally engaging in any act of moral turpitude that causes
material harm to the reputation of the Company; (vi) intentionally breaching in any material respect the terms of any nondisclosure agreement with the
Company; or (vii) commencement of employment with another Company while an employee of the Company without the prior consent of the Board of
Directors. Any determination of “Cause” as used
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herein will be made only in good faith by the Board of Directors.

“Good Reason” will mean the removal of your title of Chief Executive Officer without your written consent; provided, however, that Good Reason shall not
exist as a result of any reduction of your authority, duties or responsibilities so long as you retain the title of Chief Executive Officer of the Company.

This Agreement shall be interpreted, construed and administered in a manner that satisfies the requirements of Sections 409A of the Internal Revenue Code of
1986, as amended, and the Treasury Regulations thereunder.

MISCELLANEOUS:

Your employment pursuant to this offer is contingent upon your execution of Questcor’s standard employee Confidentiality Information and Invention
Assignment Agreement and completion of U.S. Department of Justice Form I-9 (which verifies your U.S. citizenship). You should also be aware that, your
employment with the Company is “at will.” This means that the Company has the right to terminate your employment at any time with or without Cause.

Any controversy, claim or dispute involving the parties (or their affiliated persons) directly or indirectly concerning this Letter Agreement, or otherwise, shall
be finally settled by binding arbitration held in Union City, California, by one arbitrator in accordance with the rules of employment arbitration then followed
by the American Arbitration Association or any successor to the functions thereof. The arbitrator shall apply California law in the resolution of all
controversies, claims and disputes. Any decision or award of the arbitrator shall be final and conclusive on the parties to this Letter Agreement and their
respective affiliates. The Company shall bear all costs of the arbitrator in any action brought under this section. The parties hereto agree that any action to
compel arbitration pursuant to this Agreement may be brought in the appropriate California court and in connection with such action the laws of the State of
California shall control. Application may also be made to such court for confirmation of any decision or award of the arbitrator, for an order of the
enforcement and for any other remedies, which may be necessary to effectuate such decision or award. The parties hereto hereby consent to the jurisdiction of
the arbitrator and of such court and waive any objection to the jurisdiction of such arbitrator and court.

Jim, I hope this offer of employment with Questcor meets with your expectations and approval. If it does please indicate your acceptance of this offer of
employment by returning a signed copy of this letter to me at your earliest opportunity.

This offer, if not accepted or previously withdrawn, will expire at 4:00 PM, PST on Friday, February 18, 2005.
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If you have any questions or require amplification please call me. I look forward to hearing from you soon.

Sincerely,

/s/ Albert Hansen

Albert Hansen
Chairman of the Board and
Acting Chief Executive Officer

   
 Accepted by:

   
 /s/ James L. Fares
 Mr. James L. Fares

   
 Date: February 18, 2005

 



 

Exhibit 99.1

FOR IMMEDIATE RELEASE

Company Contact:
Questcor Pharmaceuticals, Inc.
James L. Fares, President and Chief Executive Officer
(510) 400-0700

QUESTCOR NAMES JAMES L. FARES PRESIDENT AND CEO

UNION CITY, CA, February 23, 2005 – Questcor Pharmaceuticals, Inc. (AMEX: QSC), a specialty pharmaceutical company, today announced the
appointment of Mr. James L. Fares as President and Chief Executive Officer. Mr. Fares has also been appointed a member of Questcor’s Board of Directors.

“The Board sought an accomplished pharmaceutical executive with substantial expertise in selling and marketing pharmaceutical products,” explained Al
Hansen, Chairman of the Board. “Additionally, the Board assessed each candidate’s track record and capability to think creatively about Questcor’s business.
Such skills are critical in developing and executing a successful long-term strategy for a specialty pharmaceutical business. We looked for a talented executive
who understood the specialty pharmaceutical market and had demonstrated the leadership skills necessary to create shareholder value. We believe that in Jim
Fares we have found that executive. His successful track record in sales, marketing, business development, and general management, coupled with his energy
and enthusiasm for pharmaceuticals, convinced us that we had found the right individual to lead Questcor.”

Prior to joining Questcor, Mr. Fares served as CEO and President of FGC Pharma/Novella Neurosciences. From 2001 to 2003, he founded and served as Sr.
Vice President, Commercial Operations of Xcel Pharmaceuticals, where he was responsible for all commercial activities. Prior to his tenure at Xcel, Mr. Fares
was Vice President and General Manager at Elan Pharma (1997-2001) where he managed the overall Elan Pharma neurology group. Previously, he was Vice
President of Sales at Athena Neurosciences where he held various sales positions of increasing responsibility (1991-1997). Jim began his career in
pharmaceutical sales at Merck and held various positions of growing responsibility in sales and marketing from 1986 to 1991. Mr. Fares has a B.S. in finance
from San Jose State University.

Mr. Fares stated, “Questcor is at a critical juncture in its efforts to grow into a profitable specialty pharmaceutical business. I relish the challenges of properly
positioning the existing product portfolio and identifying the best strategy to achieve substantial growth.”

 



 

About Questcor

Questcor Pharmaceuticals, Inc.® (AMEX: QSC) is a specialty pharmaceutical company that acquires, markets and sells brand name prescription drugs for
neurological and gastrointestinal use through a U.S. direct sales force and international distributors. Questcor currently markets four products in the U.S.: H.P.
Acthar® Gel (repository corticotropin injection), an injectable drug that is commonly used for certain neurological conditions; Nascobal®, the only
prescription nasal gel formulation of Cyanocobalamin USP (Vitamin B12), that is approved for patients with B12 deficiency caused by malabsorptive
disorders resulting from structural or functional damage, such as bariatric surgery, Crohn’s disease and certain neurological conditions; Ethamolin®
(Ethanolamine Oleate), an injectable drug used to treat enlarged weakened blood vessels at the entrance to the stomach that have recently bled, known as
esophageal varices; and Glofil-125®, which is an injectable agent that assesses how well the kidney is working by measuring glomerular filtration rate, or
kidney function.

Note: Except for the historical information contained herein, this press release contains forward-looking statements that involve risks and uncertainties. Such
statements are subject to certain factors, which may cause Questcor’s results to differ from those reported herein. Factors that may cause such differences
include, but are not limited to, Questcor’s ability to accurately forecast and create the demand for each of its products, the gross margins achieved from the
sale of those products, Questcor’s ability to enforce its exchange policy, the accuracy of the prescription data purchased from independent third parties by
Questcor, the sell through by Questcor’s distributors, the inventories carried by Questcor’s distributors, and the expenses and other cash needs for the
upcoming periods, Questcor’s ability to obtain finished goods from its sole source contract manufacturers on a timely basis if at all, Questcor’s need for
additional funding, uncertainties regarding Questcor’s intellectual property and other research, development, marketing and regulatory risks, and, to the
ability of Questcor to implement its strategy and acquire products and, if acquired, to market them successfully as well as the risks discussed in Questcor’s
report on Form 10-K for the calendar year ended December 31, 2003 and other documents filed with the Securities and Exchange Commission. The risk
factors and other information contained in these documents should be considered in evaluating Questcor’s prospects and future financial performance.

Questcor undertakes no obligation to publicly release the result of any revisions to these forward-looking statements, which may be made to reflect events or
circumstances after the date hereof or to reflect the occurrence of unanticipated events.

 


