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PART I — FINANCIAL INFORMATION
 
Item 1. Financial Statements

SUCAMPO PHARMACEUTICALS, INC.
Condensed Consolidated Balance Sheets

(In thousands, except share and per share data)
 

  
March 31,

2017  
December 31,

2016
  (unaudited)   
ASSETS     
Current assets:         

Cash and cash equivalents  $ 243,480  $ 198,308 
Product royalties receivable   18,426   26,261 
Accounts receivable, net   20,537   42,998 
Restricted cash   213   213 
Inventories, net   22,978   23,468 
Prepaid expenses and other current assets   16,725   15,984 

Total current assets   322,359   307,232 
Investments, non-current   5,556   5,495 
Property and equipment, net   6,197   6,216 
Intangible assets, net   121,381   128,134 
Goodwill   73,022   73,022 
Other assets   688   752 

Total assets  $ 529,203  $ 520,851 
         
LIABILITIES AND STOCKHOLDERS' EQUITY         
Current liabilities:         

Accounts payable  $ 8,006  $ 9,190 
Accrued expenses   17,096   12,389 
Accrued interest   2,538   129 
Deferred revenue, current   834   1,315 
Income tax payable   3,477   7,153 
Other current liabilities   2,876   2,175 

Total current liabilities   34,827   32,351 
Notes payable, non-current   290,979   290,516 
Deferred revenue, non-current   1,572   805 
Deferred tax liability, net   18,375   21,289 
Other liabilities   9,142   8,791 

Total liabilities   354,895   353,752 
         
Commitments and contingencies (note 11)         
         
Stockholders' equity:         
Preferred stock, $0.01 par value; 5,000,000 shares authorized at March 31, 2017  and December 31, 2016; no

shares issued and outstanding at March 31, 2017 and December 31, 2016   -   - 
Class A common stock, $0.01 par value; 270,000,000 shares authorized at March 31, 2017 and December 31,

2016; 46,464,559 and 46,415,749 shares issued and outstanding at March 31, 2017 and December 31, 2016,
respectively   464   464 

Class B common stock, $0.01 par value; 75,000,000 shares authorized at March 31, 2017 and December 31,
2016; no shares issued and outstanding at March 31, 2017 and December 31, 2016   -   - 

Additional paid-in capital   123,984   120,251 
Accumulated other comprehensive income   54,451   54,527 
Treasury stock, at cost; 3,009,942 shares at March 31, 2017 and December 31, 2016   (46,269)   (46,269)
Retained earnings   41,678   38,126 

Total stockholders' equity   174,308   167,099 
Total liabilities and stockholders' equity  $ 529,203  $ 520,851 

 
The accompanying Notes are an integral part of these Condensed Consolidated Financial Statements.
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SUCAMPO PHARMACEUTICALS, INC.
Condensed Consolidated Statements of Operations and Comprehensive Income (Unaudited)

(In thousands, except per share data)
 

  Three Months Ended March 31,
  2017  2016
Revenues:         

Product royalty revenue  $ 18,435  $ 16,716 
Product sales revenue   34,154   26,595 
Research and development revenue   3,448   3,430 
Contract and collaboration revenue   246   467 

Total revenues   56,283   47,208 
         
Costs and expenses:         

Costs of goods sold   16,883   23,338 
Research and development   10,333   14,671 
General and administrative   17,691   8,927 
Selling and marketing   516   775 

Total costs and expenses   45,423   47,711 
         
Income (loss) from operations   10,860   (503)
Non-operating income (expense):         

Interest income   28   25 
Interest expense   (2,890)   (6,270)
Other income (expense), net   211   (347)

Total non-operating expense, net   (2,651)   (6,592)
         
Income (loss) before income taxes   8,209   (7,095)
Income tax (provision) benefit   (3,585)   3,038 
Net income (loss)  $ 4,624  $ (4,057)
         
Net income (loss) per share:         

Basic  $ 0.11  $ (0.10)
Diluted  $ 0.10  $ (0.10)

Weighted average common shares outstanding:         
Basic   43,442   42,539 
Diluted   62,107   42,539 

         
Comprehensive income         
Net income (loss)  $ 4,624  $ (4,057)
Other comprehensive income (expense):         

Unrealized gain (loss) on pension benefit obligation   1   (8)
Foreign currency translation gain (loss)   (77)   15,555 

Comprehensive income  $ 4,548  $ 11,490 
 

The accompanying Notes are an integral part of these Condensed Consolidated Financial Statements.
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SUCAMPO PHARMACEUTICALS, INC.
Condensed Consolidated Statement of Changes in Stockholders’ Equity (Unaudited)

(In thousands, except share data)
 

  
Class A

Common Stock  
Additional

Paid-In  

Accumulated 
Other 

Comprehensive Treasury Stock  Retained 
Total

Stockholders'
  Shares  Amount Capital  Income  Shares  Amount  Earnings Equity
Balance at December 31, 2016   46,415,749  $ 464  $ 120,251  $ 54,527   3,009,942  $(46,269) $ 38,126  $ 167,099 
Stock-based compensation expense   -   -   3,425   -   -   -   -   3,425 
Stock issued upon exercise of stock options   41,472   -   240   -   -   -   -   240 
Stock issued under employee stock purchase plan   7,338   -   68   -   -   -   -   68 
Unrealized gain on pension benefit obligation   -   -   -   1   -   -   -   1 
Foreign currency translation   -   -   -   (77)   -   -   -   (77)
Cumulative-effect adjustment from adoption of ASU 2016-09          -   -           (1,072)   (1,072)
Net income   -   -   -   -   -   -   4,624   4,624 
Balance at March 31, 2017   46,464,559  $ 464  $ 123,984  $ 54,451   3,009,942  $(46,269) $ 41,678  $ 174,308 

 
The accompanying Notes are an integral part of these Condensed Consolidated Financial Statements.
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SUCAMPO PHARMACEUTICALS, INC.
Condensed Consolidated Statements of Cash Flows (Unaudited)

(In thousands)
 

  Three Months Ended March 31,
  2017  2016
Cash flows from operating activities:         

Net income (loss)  $ 4,624  $ (4,057)
Adjustments to reconcile net income (loss) to net cash provided by operating activities:         

Depreciation and amortization   7,422   15,573 
Deferred tax provision   (2,915)   2,347 
Stock-based compensation   2,352   1,971 
Unrealized currency translations   151   4,226 

Changes in operating assets and liabilities:         
Product royalties receivable   7,835   6,292 
Accounts receivable   22,461   7,291 
Inventory   490   1,774 
Prepaid and income taxes receivable and payable, net   (3,677)   (3,177)
Accounts payable   (1,184)   (6,266)
Accrued expenses   4,707   (2,067)
Accrued interest payable   2,410   4,743 
Deferred revenue   286   58 
Collaboration obligation   -   (425)
Other assets and liabilities, net   318   (4,546)

Net cash provided by operating activities   45,280   23,737 
Cash flows from investing activities:         

Convertible note receivable   -   (5,000)
Changes in restricted cash   -   10,598 
Payment of squeeze-out liability for non-tendering R-Tech shareholders   -   (8,213)
Purchases of property and equipment   (350)   (735)

Net cash used in investing activities   (350)   (3,350)
Cash flows from financing activities:         

Payments of notes payable   -   (17,574)
Changes in restricted cash   -   17,676 
Proceeds from exercise of stock options   240   757 
Proceeds from employee stock purchase plan   68   58 

Net cash provided by financing activities   308   917 
Effect of exchange rates on cash and cash equivalents   (66)   489 
Net increase in cash and cash equivalents   45,172   21,793 
Cash and cash equivalents at beginning of period   198,308   108,284 
Cash and cash equivalents at end of period  $ 243,480  $ 130,077 

 
The accompanying Notes are an integral part of these Condensed Consolidated Financial Statements.

 

6 



 

1. Business Organization and Basis of Presentation
 
Description of the Business

 
Sucampo Pharmaceuticals, Inc., (Company) is a global biopharmaceutical company focused on developing, identifying, acquiring and bringing to market

innovative medicines that meet unmet medical needs. Our primary focus areas are medicines that treat gastrointestinal, ophthalmic, neurological, and oncology
disorders.

 
The Company currently generates revenue mainly from product royalties, upfront and milestone payments, product sales and reimbursements for

development activities. The Company expects to continue to incur significant expenses for the next several years as the Company continues its research and
development activities, seeks additional regulatory approvals and additional indications for approved products and other compounds, seeks strategic
opportunities for acquiring new products and product candidates.

 
AMITIZA® (lubiprostone) is being marketed for three gastrointestinal indications under the collaboration and license agreement (as amended in October

2014, the North America Takeda Agreement) with Takeda Pharmaceutical Company Limited (Takeda). These indications are chronic idiopathic constipation
(CIC) in adults, irritable bowel syndrome with constipation (IBS-C) in adult women and opioid-induced constipation (OIC) in adults suffering from chronic non-
cancer related pain. Under the North America Takeda Agreement, the Company is primarily responsible for clinical development activities, while Takeda is
responsible for commercialization of AMITIZA in the United States (U.S.) and Canada. The Company and Takeda initiated commercial sales of AMITIZA in
the U.S. for the treatment of CIC in April 2006, for the treatment of IBS-C in May 2008 and for the treatment of OIC in May 2013. Takeda is required to provide
a minimum annual commercial investment during the current term of the North America Takeda Agreement and may reduce the minimum annual commercial
investment when a generic equivalent enters the market. In October 2015, Health Canada approved AMITIZA for CIC in adults. In October 2014, the Company
and Takeda executed amendments to the North America Takeda Agreement which, among other things, extended the term of the North America Takeda
Agreement beyond December 2020. During the extended term beginning in January 2021, Takeda and the Company will split the annual net sales revenue of the
branded AMITIZA products.

 
We have also partnered with Par Pharmaceuticals, Inc., or Par, and Dr. Reddy’s Laboratories, Ltd., or Dr. Reddy’s, in connection with the settlement of

patent litigation in the United States related to our AMITIZA 8 mcg and 24 mcg soft gelatin capsule products. Under our agreement with Par, we granted Par a
non-exclusive license to market Par’s generic version of lubiprostone 8 mcg and 24 mcg soft gelatin capsules in the United States for the indications approved
for AMITIZA beginning January 1, 2021, or earlier under certain circumstances. Beginning on January 1, 2021, Par will split with us the gross profits of the
licensed products sold during the term of the agreement, which continues until each of our related patents has expired. Under our agreement with Dr. Reddy’s,
we granted Dr. Reddy’s a non-exclusive license to market Dr. Reddy’s generic version of lubiprostone 8 mcg and 24 mcg soft gelatin capsules in the United
States for the indications approved for AMITIZA. This license does not begin until more than six years from November 9, 2016, or earlier under certain
circumstances. Dr. Reddy’s will pay to us a share of net profits of generic lubiprostone products sold during the term of the agreement, which decreases over
time and ends when all of our related patents have expired. In the event that either Par or Dr. Reddy’s elect to launch an authorized generic form of lubiprostone,
we have agreed to supply such product under the terms of a manufacturing and supply agreement at a negotiated price.

 
In Japan, AMITIZA is marketed under a license, commercialization and supply agreement (the Japan Mylan Agreement) that was transferred to Mylan, Inc.

(Mylan) from Abbott Laboratories, Inc. (Abbott), as of February 2015, as part of Mylan’s acquisition of a product portfolio from Abbott. The Company received
approval of its new drug application (NDA) for AMITIZA for the treatment of chronic constipation (CC), excluding constipation caused by organic diseases,
from Japan’s Ministry of Health, Labour and Welfare in June 2012 and pricing approval in November 2012. AMITIZA is Japan’s only prescription medicine for
CC. The Company did not experience any significant changes in the commercialization of AMITIZA in Japan as a result of the transfer of the Japan Mylan
Agreement from Abbott to Mylan.

 
In May 2015, the Company entered into an exclusive license, development, commercialization and supply agreement (the China Gloria Agreement) with

Harbin Gloria Pharmaceuticals Co., Ltd. (Gloria), for AMITIZA in the People’s Republic of China. Under the China Gloria Agreement, Gloria is responsible for
all development activities and costs, as well as commercialization and regulatory activities, for AMITIZA in the People’s Republic of China. The Company will
be the exclusive supplier of AMITIZA to Gloria at an agreed upon supply price. Upon entering into the China Gloria Agreement, the Company received an
upfront payment of $1.0 million. In June 2015, the China Food and Drug Administration accepted an Investigational New Drug (IND) application for a pivotal
trial of AMITIZA in patients with CIC; as a result, the Company received an additional payment of $500,000 from Gloria. In addition to the $1.5 million in
payments received and recognized as revenue through June 2015, the Company is eligible to receive an additional payment in the amount of $1.5 million upon
the occurrence of a specified regulatory or commercial milestone event.
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In October 2014, the Company entered into an exclusive license, development, commercialization and supply agreement (the Global Takeda Agreement) for
lubiprostone with Takeda, through which Takeda has the exclusive rights to further develop and commercialize AMITIZA in all global markets, except the U.S.,
Canada, Japan and the People’s Republic of China. Takeda became the marketing authorization holder in Switzerland in April 2015, in the United Kingdom,
Austria, Belgium, Germany, Netherlands, Ireland, Italy, Luxembourg and Spain during 2016.

 
Before the execution of the Global Takeda Agreement, the Company retained full rights to develop and commercialize AMITIZA for the rest of the world’s

markets outside of the U.S., Canada and Japan. In the U.K., the Company received approval in September 2012 from the Medicines and Healthcare Products
Regulatory Agency (MHRA) for the use of AMITIZA to treat CIC. The Company made AMITIZA available in the U.K. in the fourth quarter of 2013. In July
2014, National Institute of Health and Care Excellence (NICE) published the technology appraisal guidance recommending the use of AMITIZA in the treatment
of CIC and associated symptoms in adults who have failed laxatives. In January 2015, the Company successfully completed the European mutual recognition
procedure (MRP) for AMITIZA for the treatment of CIC in select European countries, resulting in marketing authorizations in these countries.

 
In Switzerland, AMITIZA was approved to treat CIC in 2009. In 2012, the Company reached an agreement with the Bundesamt fur Gesundheit, (BAG), the

Federal Office of Public Health in Switzerland, on a reimbursement price for AMITIZA in Switzerland, and began active marketing in the first quarter of 2013.
In February 2014, the Company announced that the BAG revised several reimbursement limitations with which AMITIZA was first approved for reimbursement
and inclusion in the Spezialitätenliste (SL) to allow all Swiss physicians to prescribe AMITIZA to patients who have failed previous treatments with at least two
laxatives over a nine-month period. In July 2014, AMITIZA was approved for the treatment of OIC in chronic, non-cancer adult patients by the Swissmedic, the
Swiss Agency for Therapeutic Products, and in October 2015, the BAG added this indication to the SL.

 
In October 2015, Takeda obtained approval of the clinical trial application (CTA) for AMITIZA for the treatment of CIC and IBS-C in Russia that was

submitted in June 2015. In December 2015, a CTA was filed for AMITIZA for the treatment of CIC, IBS-C and OIC in Mexico and South Korea. Takeda
initiated Phase 3 registration trials in Russia in March 2016 and in South Korea and Mexico in May 2016. An NDA for the treatment of CIC, IBS-C, and OIC
was submitted in Israel in June 2015, and approved in July 2016, and in Kazakhstan in December 2015. Additional NDA submissions have been made by
Takeda in Singapore in May 2016, and South Africa and Indonesia in June 2016, and are planned in various other markets for 2017 and beyond.

 
In the U.S., the Company ceased marketing RESCULA in the fourth quarter of 2014 and no product was made available after the March 2015 expiration

date. In May 2015, the Company returned all licenses for unoprostone isopropyl to R-Tech. As part of the acquisition of R-Tech in October 2015, the Company
acquired all rights to RESCULA. RESCULA is being commercialized by Santen Pharmaceutical Co., Ltd in Japan, and Zuellig Pharma Inc. in Taiwan.

 
The Company’s other clinical development programs include the following:
 
Lubiprostone Alternate Formulation
 
The Company has been developing an alternate formulation of lubiprostone for both adult and pediatric patients who are unable to take or do not tolerate

capsules and for naso-gastric tube fed patients. Takeda has agreed to fund 100% of the costs, up to a cap, of this alternate formulation work. We initiated the
Phase 3 program of the alternate formulation of lubiprostone in adults in the second half of 2016 and, if the program is successful, we intend to file an NDA in
the United States for the alternate formulation for adults in the second half of 2017.

 
Lubiprostone for Pediatric Functional Constipation
 
The Phase 3 program required to support an application for marketing authorization of lubiprostone for pediatric functional constipation comprises four

clinical trials. The first two trials, one of which was recently completed, test the soft gelatin capsule formulation of lubiprostone in patients 6 to 17 years of age.
The first of these trials was a pivotal 12-week, randomized, placebo-controlled trial which was initiated in December 2013 and completed enrollment in April
2016. The second trial is a follow-on, long-term safety extension trial that was initiated in March 2014. In November 2016, we announced that the Phase 3 trial
of AMITIZA in pediatric functional constipation in children 6 to 17 years of age failed to achieve its primary endpoint of overall spontaneous bowel movement,
or SBM, response. The trial achieved statistical significance for some secondary endpoints, notably overall SBM frequency, straining, and stool consistency. In
addition, in this study lubiprostone was well tolerated. We have entered into a process with the U.S. Food and Drug Administration, or FDA, and other
constituencies, and as a result of initial discussion with the FDA expect to submit a supplemental NDA in the second half of 2017. Additionally, after further
consultations with the FDA to better determine the doses and endpoints that should be studied, the Phase 3 program for the alternate formulation of lubiprostone
described above will be followed in mid-2018 with a Phase 3 program in patients 6 months to 6 years of age using the alternate formulation. Takeda has agreed
to fund 70% of the costs, up to a cap, of this pediatric functional constipation program.
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CPP 1-X/Sulindac Combination Product
 
In January 2016, the Company entered into an option and collaboration agreement under which Cancer Prevention Pharmaceuticals, Inc. (CPP) granted the

Company the sole option to acquire an exclusive license to commercialize CPP-1X/sulindac combination product in North America. This product is currently in
a Phase 3 clinical trial, which is being conducted by CPP for the treatment of familial adenomatous polyposis (FAP). Under the agreement with CPP, the
Company has the exclusive option to license this product in North America. There are currently no approved treatments for FAP.   The ongoing Phase 3 study is
a 150-patient, three-arm, double-blind, randomized trial of the combination agent and the single agent comparators.  Enrollment in the study has completed and
the results from a Phase 3 futility analysis are expected to be available mid-2017. Results from the clinical trial are expected at the end of 2018.

 
VTS-270 for Niemann-Pick Disease Type C1 (NPC-1)

 
On March 31, 2017, the Company entered into an Agreement and Plan of Merger with Vtesse Inc. (“Vtesse”) a privately-held rare disease company.

Following the closing of this acquisition on April 3, 2017, the Company gained Vtesse’s lead product candidate, known as VTS-270. VTS-270 is a well-
characterized mixture of 2-hydroxypropyl-ß-cyclodextrins (HPßCD) with a specific compositional fingerprint that distinguishes it from other HPßCD mixtures.
It is administered by an intrathecal infusion to directly address the neurological manifestations of disease. Preclinical and early clinical studies suggest that the
administration of VTS-270 may slow or stop certain indicators of NPC-1, an ultra-orphan, progressive and fatal disease caused by a defect in lipid transport
within the cell. VTS-270, which is currently in a fully-enrolled pivotal Phase 2b/3 trial, has been granted breakthrough therapy designation in the United States
and orphan designation in both the United States and EU. Effective treatment of NPC-1 remains a high unmet need, with no approved products for patients in the
United States. Results from the pivotal trial are expected in mid-2018.

 
The Company expects to account for the transaction as an asset acquisition and expects to incur an acquired in-process research and development charge of

$180.0 million to $200.0 million (and no related current tax benefit) in the second quarter of 2017.
 
Basis of Presentation

 
The accompanying unaudited Condensed Consolidated Financial Statements have been prepared in accordance with generally accepted accounting

principles in the United States of America (GAAP) and the rules and regulations of the U.S. Securities and Exchange Commission (SEC) for interim financial
information. Accordingly, they do not include all of the information and footnotes required by GAAP for complete financial statements and should be read in
conjunction with the Company’s Consolidated Financial Statements as of and for the year ended December 31, 2016 included in the Company’s Annual Report
on Form 10-K, which was filed with the SEC on March 8, 2017. The financial information as of March 31, 2017 and for the three months ended March 31, 2017
and 2016 is unaudited. The year-end condensed balance sheet data was derived from audited financial statements, but does not include all disclosures required by
GAAP. In the opinion of the Company’s management, all adjustments, consisting only of normal recurring adjustments or accruals, considered necessary for a
fair statement of the results of these interim periods have been included. The results of the Company’s operations for any interim period are not necessarily
indicative of the results that may be expected for any other interim period or for a full fiscal year.

 
The Condensed Consolidated Financial Statements include the accounts of the Company and its wholly-owned subsidiaries: Sucampo AG (SAG) based in

Zug, Switzerland, through which the Company conducts certain of its worldwide and European operations; Sucampo Pharma, LLC (SPL) based in Osaka, Japan,
through which the Company conducts its Asian operations, manufacturing and certain development operations; and Sucampo Pharma Americas LLC (SPA),
based in Rockville, Maryland, through which the Company conducts its North American operations. All inter-company balances and transactions have been
eliminated.
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The preparation of financial statements in conformity with GAAP requires management to make estimates that affect the reported amounts of assets and
liabilities at the date of the financial statements, disclosure of contingent assets and liabilities, and the reported amounts of revenue and expenses during the
reporting period. Actual results could differ from those estimates.

 
2. Summary of Significant Accounting Policies
 
Certain Risks, Concentrations and Uncertainties

 
Financial instruments that potentially subject the Company to significant concentrations of credit risk consist of cash and cash equivalents, restricted cash

and receivables. The Company places its cash, cash equivalents and restricted cash with highly rated financial institutions. As of March 31, 2017 and December
31, 2016, approximately $1.1 million or less than 1%, and $1.2 million or less than 1%, respectively, of the Company’s cash, cash equivalents, and restricted
cash were issued or insured by the United States government or other government agencies. The Company has not experienced any losses on these accounts
related to amounts in excess of insured limits.

 
Revenues from Takeda, an unrelated party, accounted for 59.1% and 61.5% of the Company’s total revenues for the three months ended March 31, 2017 and

2016, respectively. Accounts receivable and product royalties receivable from Takeda accounted for 77.7% and 69.6% of the Company’s total accounts
receivable and product royalties receivable at March 31, 2017 and December 31, 2016, respectively.

 
Revenues from another unrelated party, Mylan, accounted for 35.6% and 30.6% of the Company’s total revenues for the three months ended March 31, 2017

and 2016, respectively. Accounts receivable from Mylan accounted for 17.5% and 30.1% of the Company’s total accounts receivable and product royalties
receivable at March 31, 2017 and December 31, 2016, respectively.

 
The Company depends significantly upon collaborations with Takeda and Mylan, and its activities may be impacted if these relationships are disrupted.
 

Fair Value of Financial Instruments
 
The carrying values of the Company’s financial instruments approximate their fair values due to their short maturities, independent valuations or internal

assessments. The Company’s financial instruments include cash and cash equivalents, restricted cash, receivables, accounts payable and other accrued liabilities.
The Company’s investment in CPP is measured at fair value on a recurring basis, and the Company estimates the fair value of its long-term debt based on similar
types of borrowings.

 
Variable Interest Entities

 
The Company performs initial and on-going evaluations of the entities with which it has variable interests, such as equity ownership, in order to identify

entities (i) that do not have sufficient equity investment at risk to permit the entity to finance its activities without additional subordinated financial support or (ii)
in which the equity investors lack an essential characteristic of a controlling financial interest. Such entities are classified as variable interest entities (VIE’s). If
an entity is identified as a VIE, the Company performs an assessment to determine whether the Company has both (i) the power to direct activities that most
significantly impact the VIE’s economic performance and (ii) have the obligation to absorb losses from or the right to receive benefits of the VIE that could
potentially be significant to the VIE. If both of these criteria are satisfied, the Company is identified as the primary beneficiary of the VIE. As of March 31, 2017
and December 31, 2016, Cancer Prevention Pharmaceuticals, Inc. (“CPP”), in which the Company held a variable interest, was determined to be a VIE;
however, the Company does not have the power to direct CPP’s economic performance.

 
Recent Accounting Pronouncements

 
In May 2014, the Financial Accounting Standards Board (“FASB”) issued Accounting Standards Update (“ASU”) No. 2014-09, “Revenue from Contracts

with Customers”, which will replace numerous requirements in U.S. GAAP, including industry-specific requirements. This guidance provides a five-step model
to be applied to all contracts with customers, with an underlying principle that an entity will recognize revenue to depict the transfer of goods or services to
customers at an amount that the entity expects to be entitled to in exchange for those goods or services. ASU No. 2014-09 requires extensive quantitative and
qualitative disclosures covering the nature, amount, timing and uncertainty of revenue and cash flows arising from customer contracts, including disclosures on
significant judgments made when applying the guidance. This guidance is effective for annual reporting periods beginning after December 15, 2017 and interim
periods therein. Early adoption is permitted for reporting periods and interim periods therein, beginning after December 15, 2016. An entity can elect to apply
the guidance under one of the following two methods: (i) retrospectively to each prior reporting period presented – referred to as the full retrospective method or
(ii) retrospectively with the cumulative effect of initially applying the standard recognized at the date of initial application in retained earning – referred to as the
modified retrospective method. While the Company has not yet completed its final review of the impact of the new standard, the adoption of ASU No. 2014-09
could potentially have the following impacts to our contracts:
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(i) Variable consideration including milestone payments, escalating royalty payments based on volume, and product sales price adjustments may
be recognized at an earlier point in time under the new guidance, when it is probable that the variable consideration will be achieved without a
significant future reversal of cumulative revenue expected.

 
(ii) Expense reimbursement revenue of certain R&D projects may result in a change in presentation.

 
The Company continues to evaluate the impact of adoption, the implementation approach to be used and the applicable disclosure requirements, which will

be significant and quite comprehensive. The Company plans to adopt the new standard effective January 1, 2018, and will continue to monitor additional
changes, modifications, clarifications or interpretations by the FASB, which may impact the Company’s current conclusions.

 
In July 2015, the FASB issued ASU No. 2015-11, "Inventory (Topic 330): Simplifying the Measurement of Inventory." ASU No. 2015-11 applies only to

inventory for which cost is determined by methods other than last in, first-out and the retail inventory method, which includes inventory that is measured using
first-in, first-out or average cost. Inventory within the scope of this standard is required to be measured at the lower of cost and net realizable value. Net
realizable value is the estimated selling prices in the ordinary course of business, less reasonably predictable costs of completion, disposal, and transportation.
The new standard is effective for the Company’s calendar year beginning January 1, 2017. The adoption of this standard had no impact on the Company’s
consolidated financial statements.

 
In March 2016, the FASB issued ASU No. 2016-09, “Improvements to Employee Share-Based Payment Accounting,” which changes the accounting for

certain aspects of share-based payments to employees. The new guidance requires excess tax benefits and tax deficiencies to be recorded in the statement of
operations when the awards vest or are settled. In addition, cash flows related to excess tax benefits will no longer be separately classified as a financing activity
apart from other income tax cash flows. The standard also clarifies that all cash payments made on an employee’s behalf for withheld shares should be presented
as a financing activity on the statement of cash flows, and provides an accounting policy election to account for forfeitures as they occur. The new standard is
effective for the Company’s calendar year beginning January 1, 2017. On January 1, 2017, as a result of adopting ASU No. 2016-09, the Company recorded a
cumulative-effect adjustment of $1.1 million between retained earnings and additional paid in capital. Additionally, a retrospective adjustment to the Company’s
statement of cash flows for the three months ended March 31, 2016 resulted in an increase of $180,000 to net cash provided by operating activities and a
decrease of $180,000 to net cash provided by financing activities.

 
In January 2017, the FASB issued ASU No. 2017-01, “Clarifying the Definition of a Business,” This definition is used in determining whether acquisitions

are accounted for as business combinations or as the acquisition of assets. This standard modifies the definition of a business, including providing a screen to
determine when an acquired set of assets and activities is not a business. The screen requires that when substantially all of the fair value of the gross assets
acquired is concentrated in a single identifiable asset or a group of similar identifiable assets, the set is not a business. The standard also makes other
modifications to clarify what must be included in an acquired set for it to be a business and how to evaluate the set to determine whether it is a business. Our
acquisitions subsequent to December 31, 2016, are subject to the application of the modified definition.

 
In January 2017, the FASB issued ASU No. 2017-04, “Intangibles - Goodwill and Other (Topic 350): Simplifying the test for goodwill impairment.” ASU

No. 2017-04 simplifies the subsequent measurement of goodwill by eliminating Step 2 in the step quantitative test and record an impairment charge based on the
excess of a reporting unit’s carrying amount over its fair value. ASU 2017-04 will be applied prospectively and is effective for annual and interim goodwill
impairment tests conducted in fiscal years beginning after December 15, 2019. The new standard is effective for the Company for its fiscal 2021 fourth quarter
goodwill impairment test. Early adoption is permitted for annual and interim goodwill impairment testing dates after January 1, 2017. The Company elected to
early adopt ASU No. 2017-04 on January 1, 2017. The adoption had no impact on the Company’s consolidated financial statements.
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3. Net Income (loss) per Share
 
Basic net income (loss) per share is computed by dividing net income (loss) by the weighted average common shares outstanding. Diluted net income per

share is computed by dividing net income by the sum of the weighted average common shares and potential dilutive common shares outstanding. Diluted net
loss per share is computed by dividing net loss by the weighted average common shares outstanding without the impact of potential dilutive common shares
outstanding because they would have an anti-dilutive impact on diluted net loss per share. The treasury-stock method is used to determine the dilutive effect of
the Company’s stock option grants, and the if-converted method is used to determine the dilutive effect of the Company’s Convertible Notes.

 
The computation of net income (loss) per share for the three months ended March 31, 2017 and 2016 is shown below.
 
 

  Three Months Ended March 31,
(In thousands, except per share data)  2017  2016
Basic net income (loss) per share:         

Net income (loss)  $ 4,624  $ (4,057)
Weighted-average number of common shares-basic   43,442   42,539 

         
Basic net income (loss) per share  $ 0.11  $ (0.10)

         
Diluted net income (loss) per share:         

Net income (loss)  $ 4,624  $ (4,057)
Interest expense applicable to convertible debt, net of tax   1,438   - 
Amortization of debt issuance costs, net of tax   282   - 
Net income for calculation of diluted net income (loss) per share  $ 6,344  $ (4,057)

         
Weighted-average number of common shares-basic   43,442   42,539 
Assumed exercise of stock options under the treasury-stock method   586   - 
Assumed shares under if-converted method   18,079   - 
Weighted-average number of common shares-diluted   62,107   42,539 

         
Diluted net income (loss) per share  $ 0.10  $ (0.10)
 
The following securities were excluded from the computation of diluted net income (loss) per share as their effect would have been anti-dilutive for the three

months ended March 31, 2017 and 2016:
 

  Three Months Ended March 31,
(In thousands)  2017  2016
Employee stock options   4,126   5,537 

 
4. Segment Information

 
The Company has one operating segment which is the development and commercialization of pharmaceutical products. Summarized product category and

geographic information is shown in the tables below.
 

Product Category Information
 
Revenues for product categories are attributed based on the following categories.
 
Product royalty revenue represents royalty revenue earned on the net sales of AMITIZA in North America. Product sales revenue represents drug product

net sales of AMITIZA in North America, Japan and Europe and drug product net sales of RESCULA in Japan. Research and development revenue represents
funded development work primarily related to AMITIZA. Contract and collaboration revenue represents the amortization of up-front payments under the North
America Takeda Agreement and release of the collaboration obligation under the Global Takeda agreement.
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Company revenues by product category for the three months ended March 31, 2017 and 2016 were as follows:
 

  Three Months Ended March 31,
(In thousands)  2017  2016
Product royalty revenue  $ 18,435  $ 16,716 
Product sales revenue - AMITIZA   31,340   23,434 
Product sales revenue - RESCULA   2,814   3,161 
Research and development revenue   3,448   3,430 
Contract and collaboration revenue   246   467 

Total  $ 56,283  $ 47,208 
 

Geographical Information
 
Revenues are attributable to countries based on the location of the customer. The Company operates a manufacturing facility in Japan that supplies products

to customers as well as the Company’s subsidiaries in other countries. The sales from the manufacturing operations to other countries are included in the net
sales of the country in which the manufacturing location is based. All intercompany sales are excluded to derive consolidated revenues. The Company’s country
of domicile is the United States.

 
Company revenues by geographic location for the three months ended March 31, 2017 and 2016 were as follows:
 

  Three Months Ended March 31,
(In thousands)  2017  2016
United States  $ 33,199  $ 28,939 
Japan   22,885   17,848 
Rest of the world   199   421 

Total  $ 56,283  $ 47,208 
 
The Company’s long-lived assets by geographic location where located on March 31, 2017 and December 31, 2016 were as follows:
 

(In thousands)  
March 31,

2017  
December 31,

2016
United States  $ 2,933  $ 3,065 
Japan   3,235   3,119 
Rest of the world   29   32 

Total  $ 6,197  $ 6,216 
 
5. Fair Value measurements

 
The Company performs fair value measurements in accordance with the FASB’s guidance for fair value measurements and disclosures, which defines fair

value as the exchange price that would be received for selling an asset or paid to transfer a liability in the principal or most advantageous market for the asset or
liability in an orderly transaction between market participants on the measurement date. A fair value hierarchy is established which requires the Company to
maximize the use of observable inputs and minimize the use of unobservable inputs when measuring fair value. The Company classifies its assets and liabilities
into the following categories based on the three levels of inputs used to measure fair value:

 
Level 1: Observable inputs, such as quoted prices in active markets for identical assets or liabilities;
Level 2: Inputs, other than the quoted price in active markets, that are observable, either directly or indirectly, such as quoted prices in active markets for

similar assets or liabilities, quoted prices for identical or similar assets or liabilities in markets that are not active, or other inputs that are observable or can be
corroborated by observable market data for substantially the full term of the assets or liabilities; or
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Level 3: Unobservable inputs in which there is little or no market data, which require the reporting entity to develop its own assumptions.
 
The carrying values of cash and cash equivalents, restricted cash, accounts receivable, product royalties receivable, accounts payable and other accrued

liabilities, approximate their fair values due to their short maturities.
 
The Company has elected the fair value option on its investment in CPP; as such, it is measured at fair value on a recurring basis. At March 31, 2017, the

estimated fair value of the investment in CPP was $5.3 million. For the three months ended March 31, 2017, the Company recorded $0.1 million in other income
due to the increase in fair value of the investment in CPP.

 
The estimated fair value of long term debt at March 31, 2017 was $297.0 million, and was based on similar types of borrowings.
 
The estimated fair values may not represent actual values of the financial instruments that could be realized as of the balance sheet date or that will be

realized in the future. As of March 31, 2017 and December 31, 2016, there were no financial instruments measured at fair value on a non-recurring basis.
 

6. Inventory
 
Inventories are valued under a standard costing method and are stated at the lower of cost or net realizable value. Inventories consist of raw materials, work-

in-process and finished goods. The Company’s inventories include the direct purchase cost of materials and supplies and manufacturing overhead costs.
 

Inventory consisted of the following at March 31, 2017 and December 31, 2016:
 

(In thousands)  
March 31,

2017  
December 31,

2016
Raw materials  $ 3,316  $ 1,414 
Work in process   18,134   18,045 
Finished goods   1,528   4,009 

Total  $ 22,978  $ 23,468 
 
7. Investments, non-current
 

Investment in CPP
 

In 2016, the Company entered into a Securities Purchase Agreement (“CPP Securities Agreement”) and an Option and Collaboration Agreement (“CPP
Agreement”) with CPP for the development and commercialization of CPP-1X/sulindac combination.

 
Under the terms of the CPP Securities Agreement, the Company provided $5.0 million to CPP in exchange for a convertible note. The convertible note

bears interest at the rate of 5% per annum and matures on January 31, 2019 unless earlier converted or prepaid. Under the terms of the CPP Agreement, CPP
granted the Company the sole option to acquire an exclusive license to commercialize CPP-1X/sulindac combination product in North America.

 
CPP is considered to be a VIE with respect to the Company. It has been determined that the power to direct the activities that most significantly impact

CPP’s economic performance is held by the board of directors of CPP. The Company does not have a representative on CPP’s board and does not have the right
to appoint or elect such a representative. Therefore, the Company is not the primary beneficiary of CPP, and the entity is not consolidated with the financial
statements of the Company.

 
The Company’s maximum exposure to loss as a result of its involvement with CPP was $5.3 million and $5.2 million as of March 31, 2017, and December

31, 2016, respectively.
 

14 



 

The Company has elected the fair value option on the convertible note received from CPP due to the nature of the financial characteristics of the investment.
As of March 31, 2017 and December 31, 2016, the fair value of the convertible note was $5.3 million and $5.2 million, respectively.

 
8. Intangible Assets and Goodwill
 

Intangible assets by major class consisted of the following as of March 31, 2017 and December 31, 2016:
 

  March 31, 2017  December 31, 2016

(In thousands)  

Weighted 
average life
(in months)  

Carrying 
amount  

Weighted 
average life
(in months)  

Carrying 
amount

Amortized intangible assets                 
Patent and license rights   57   $ 10,513   60   $ 10,513 
Manufacturing know-how   62    134,600   65    134,600 
Accumulated amortization       (40,895)       (34,142)
Impairment losses       (5,651)       (5,651)
Foreign currency translation adjustments       22,814       22,814 
Total amortized intangible assets      $ 121,381      $ 128,134 

                 
Unamortized intangible assets                 

Goodwill      $ 73,022      $ 73,022 
Total unamortized intangible assets      $ 73,022      $ 73,022 

                 
Total intangible assets      $ 194,403      $ 201,156 

 
The changes in intangible assets for the three months ended March 31, 2017 are as follows:
 

(In thousands)  Intangibles  Goodwill
Balance at December 31, 2016  $ 128,134  $ 73,022 

Amortization   (6,753)   - 
Balance at March 31, 2017  $ 121,381  $ 73,022 
 
9. Accrued Expenses and Other Current Liabilities
 

Accrued expenses consisted of the following at March 31, 2017 and December 31, 2016:
 

(In thousands)  
March 31,

2017  
December 31,

2016
Research and development costs  $ 5,224  $ 3,030 
Employee compensation   3,647   7,513 
Legal and accounting fees   1,756   622 
Consulting fees   6,148   - 
Restructuring   -   163 
Other accrued expenses   321   1,061 

Total  $ 17,096  $ 12,389 
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Other current liabilities consisted of the following at March 31, 2017 and December 31, 2016:
 

(In thousands)  
March 31,

2017  
December 31,

2016
Indirect taxes payable  $ 2,425  $ 1,756 
Squeeze out liability for non-tendering R-Tech shareholders   154   155 
Other current liabilities   297   264 

Total  $ 2,876  $ 2,175 
 
10. Restructuring
 

In December 2015, the Company adopted a plan to restructure certain of its operations and to consolidate certain functions in the Company’s corporate
headquarters located in Rockville, Maryland and in the Company’s Japanese subsidiaries. The restructuring plan primarily included headcount reductions due to
the ongoing integration of R-Tech. In connection with these restructuring activities, the Company recorded restructuring charges of $365,000 and $183,000 for
the three months ended March 31, 2017 and 2016, respectively. These costs are reflected within general and administrative expenses and consisted primarily of
termination benefits.

 
The changes in accrued restructuring costs for the three months ended March 31, 2017 are as follows:
 

(In thousands)  
Accrued

Restructuring
Balance at December 31, 2016  $ 163 

Expenses incurred   365 
Amounts paid   (528)

Balance at March 31, 2017  $ - 
 
The Company does not expect to record any additional restructuring charges under this plan. The Company has incurred total restructuring charges under

this plan of $3.7 million through March 31, 2017.
 

11. Other Liabilities
 

Other liabilities consisted of the following at March 31, 2017 and December 31, 2016:
 

(In thousands)  
March 31,

2017  
December 31,

2016
Deferred grants  $ 750  $ 750 
Unrecognized tax benefits   4,182   4,060 
Deferred leasehold incentive   1,582   1,582 
Defined benefit obligation   832   818 
Lease liability   1,388   1,183 
Other   408   398 

Total  $ 9,142  $ 8,791 
 
12. Convertible Notes Payable

 
On December 27, 2016, the Company issued $300.0 million aggregate principal amount of its 3.25% Convertible Senior Notes due 2021 (the “Convertible

Notes”). Interest is payable semi-annually in cash in arrears on June 15 and December 15 of each year, beginning on June 15, 2017, at a rate of 3.25% per year.
The Convertible Notes mature on December 15, 2021 unless earlier converted or repurchased, are not redeemable prior to the maturity date and no sinking fund
is provided for the Convertible Notes.

 
As of March 31, 2017, the Company was compliant with all covenants and conditions under the Convertible Notes.
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The Convertible Notes are subject to the fair value disclosure requirements as discussed in note 5 and are classified as a Level 2 instrument. The estimated
fair value of the Convertible Notes at March 31, 2017 and December 31, 2016 was $297.0 million and $319.5 million, respectively.

 
13. Commitments and Contingencies
 

Operating Leases
 
The Company leases office space in the United States, Switzerland and Japan under operating leases through 2027. Total future minimum, non-cancelable

lease payments under operating leases are as follows:
 

(In thousands)  
March 31,

2017
2017  $ 1,518 
2018   1,765 
2019   1,518 
2020   1,104 
2021   997 
Total minimum lease payments  $ 6,902 

 
Rent expense for all operating leases was approximately $430,000 and $645,000 for the three months ended March 31, 2017 and March 31, 2016,

respectively.
 

CPP
 

Under the terms of the CPP Securities Agreement, the Company provided $5.0 million to CPP in exchange for a convertible note. The convertible note is
automatically convertible into securities of CPP, subject to certain limitations, in the event CPP consummates a future financing with aggregate proceeds of at
least $10.0 million, exclusive of any investment by the Company, whether through a public offering or a private offering (a “Qualified Financing”). The
Company has agreed to purchase up to $5.0 million of CPP’s securities in any such Qualified Financing.
 
14. Stock Option Plans

 
A summary of employee stock option activity for the three months ended March 31, 2017 under the Company’s Amended and Restated 2006 Stock

Incentive Plan is presented below:
 
 

2006 Stock Incentive Plan  Shares  

Weighted 
Average 

Exercise Price 
Per Share  

Weighted 
Average 

Remaining 
Contractual 
Term (Years)  

Aggregate 
Intrinsic Value

Options outstanding, December 31, 2016   4,648,549  $ 10.86         
Options granted   -   -         
Options exercised   (41,472)  $ 5.80         
Options forfeited   (83,775)  $ 14.10         
Options expired   (12,599)  $ 9.60         
Options outstanding, March 31, 2017   4,510,703  $ 10.85   7.8   $ 8,353,703 
Options exercisable, March 31, 2017   2,310,152  $ 9.88   7.3   $ 5,687,067 
Options vested and expected to vest, March 31, 2017   4,510,703  $ 10.85   7.8   $ 8,353,703 
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A summary of employee stock option activity for the three months ended March 31, 2017 under the Company’s 2016 Equity Incentive Plan (the “2016
Plan”) is presented below:

 

2016 Equity Incentive Plan  Shares  

Weighted 
Average 

Exercise Price 
Per Share  

Weighted 
Average 

Remaining 
Contractual 
Term (Years)  

Aggregate 
Intrinsic 

Value
Options outstanding, December 31, 2016   74,750  $ 12.66         
Options granted   1,244,419  $ 11.78         
Options exercised   -   -         
Options expired   (36,700)  $ 13.97         
Options outstanding, March 31, 2017   1,282,469  $ 11.77   9.4   $ 30,080 
Options exercisable, March 31, 2017   78,750  $ 14.34   0.6   $ 0 
Options vested and expected to vest, March 31, 2017   1,282,469  $ 11.77   9.4   $ 30,080 

 
The weighted average grant date fair value of options granted during the three months ended March 31, 2017 was $6.09.
 
A summary of employee restricted stock units activity for the three months ended March 31, 2017 under the Company’s 2016 Plan is presented below:
 

2016 Equity Incentive Plan  Shares  

Weighted 
Average 

Grant Date 
Fair Value

Outstanding Restricted Stock Units, December 31, 2016   63,700  $ 12.29 
Restricted Stock Units granted   461,804  $ 11.85 
Restricted Stock Units vested   -   - 
Restricted Stock Units forfeited   -   - 
Outstanding Restricted Stock Units, March 31, 2017   525,504  $ 11.90 

 
Employee Stock Purchase Plan

 
The following table summarizes the Company’s 2006 Employee Stock Purchase Plan activity for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended March 31,
(In thousands, except share amounts)  2017  2016
Shares issued under the ESPP   7,338   6,285 
Cash received under the ESPP  $ 68,610  $ 58,391 

 
Accumulated Other Comprehensive Income

 
The following table details the accumulated other comprehensive income (loss) activity for the three months ended March 31, 2017 and 2016:
 

(In thousands)  

Foreign currency 
translation 
adjustments  

Unrealized 
income on 

investments, net 
of tax effect  

Unrealized  gain 
(loss) on pension 
benefit obligation 

Accumulated other 
comprehensive 

income
Balance January 1, 2016  $ 14,243  $ 42  $ (873)  $ 13,412 

Other comprehensive income (loss) before reclassifications   15,555   -   (8)   15,547 
Amounts reclassified from accumulated other comprehensive loss   -   -   -   - 

Balance March 31, 2016  $ 29,798  $ 42  $ (881)  $ 28,959 
                 
Balance January 1, 2017  $ 55,119  $ 42  $ (634)  $ 54,527 

Other comprehensive income (loss) before reclassifications   (77)   -   1   (76)
Amounts reclassified from accumulated other comprehensive loss   -   -   -   - 

Balance March 31, 2017  $ 55,042  $ 42  $ (633)  $ 54,451 
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15. Income Taxes
 

The provision for income taxes is based upon the estimated annual effective tax rates for the year applied to the current period income before tax plus the tax
effect of any significant unusual items, discrete events or changes in tax law. Our operating subsidiaries are exposed to effective tax rates ranging from zero to
approximately 40%. Fluctuations in the distribution of pre-tax income among our operating subsidiaries can lead to fluctuations of the effective tax rate in the
condensed consolidated financial statements. In the three-month periods ended March 31, 2017 and 2016, the actual effective tax rates were 43.7% and 42.8%,
respectively.
 

We assess uncertain tax positions in accordance with ASC 740 (ASC 740-10 Accounting for Uncertainties in Tax). As of March 31, 2017, our net
unrecognized tax benefits totaled $3.2 million. Of this balance $1.7 million would favorably impact our effective tax rate in the periods if they are recognized.
Management has not identified any material uncertain tax positions that are reasonably likely to be released during the next 12 months due to lapse of statutes of
limitations or settlements with tax authorities.

 
We conduct business globally and, as a result, file numerous consolidated and separate income tax returns in the U.S., Switzerland and Japan, as well as in

various other state and foreign jurisdictions. In the normal course of business, we are subject to examination by taxing authorities throughout the world.
Currently tax years 2012 to 2016 remain open and subject to examination in the major tax jurisdictions in which tax returns are filed. The tax years 2009-2011
were examined by the U.S. tax authorities and resulted in no tax adjustments.

 
16. Subsequent Event
 

On March 31, 2017, the Company entered into a merger agreement with Vtesse Inc., and on April 3, 2017, acquired Vtesse Inc. for upfront consideration of
$200.0 million. The acquisition was funded through the issuance of 2,782,676 shares of Sucampo Class A common stock and $170.0 million of cash on hand.
Substantially all of the fair value of Vtesse Inc. is related to VTS-270, its only significant asset. VTS-270 is an investigational drug in a pivotal Phase 2b/3 study
for the treatment of NPC-1, an ultra-orphan, progressive and fatal disease. The Company expects to account for the transaction as an asset acquisition and
expects to incur an acquired in-process research and development charge of $180.0 million to $200.0 million (and no related current tax benefit) in the second
quarter of 2017.
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations.
 

This Quarterly Report on Form 10-Q contains forward-looking statements regarding Sucampo Pharmaceuticals, Inc. and our business, financial condition,
results of operations and prospects within the meaning of the Private Securities Litigation Reform Act of 1995. Such forward-looking statements include those
that express plans, anticipation, intent, contingency, goals, targets or future development and/or otherwise are not statements of historical fact. These forward-
looking statements are based on our current expectations and projections about future events and they are subject to risks and uncertainties, known and
unknown, that could cause actual results and developments to differ materially from those expressed or implied in such statements. Factors that could cause or
contribute to such differences include, but are not limited to, those identified below, and those discussed in the section titled “Risk Factors” included in our
other filings with the Securities and Exchange Commission (SEC) including our Annual Report on Form 10-K for the fiscal year ended December 31, 2016,
which we filed with the SEC on March 8, 2017. Statements made herein are as of the date of the filing of this Form 10-Q with the SEC and should not be relied
upon as of any subsequent date. Unless otherwise required by applicable law, we do not undertake, and we specifically disclaim any obligation to update any
forward-looking statements to reflect occurrences, developments, unanticipated events or circumstances after the date of such statement.

 
The following discussion and analysis of our financial condition and results of operations should be read in conjunction with our unaudited condensed

consolidated financial statements and related notes that appear in Item 1 of this Form 10-Q and with our consolidated financial statements and related notes for
the year ended December 31, 2016 which are included in our Annual Report on Form 10-K.

 
Overview

 
We are a global biopharmaceutical company focused on innovative research and development of proprietary drugs to treat gastrointestinal, ophthalmic,

autoimmune, inflammatory, neurological and oncology disorders.
 
We currently generate revenue mainly from product royalties, development milestone payments, product sales and reimbursements for clinical development

activities. We expect to continue to incur significant expenses for the next several years as we continue our research and development activities, seek additional
regulatory approvals and additional indications for our approved products and other compounds and seek strategic opportunities for acquiring new products and
product candidates.

 
Our operations are conducted through subsidiaries based in the United States (U.S.), Japan and Switzerland. We operate as one segment, which focuses on

the development and commercialization of pharmaceutical products.
 

AMITIZA (lubiprostone)
 

United States and Canada
 
AMITIZA is marketed in the U.S. for three gastrointestinal indications under a collaboration and license agreement (North America Takeda Agreement)

with Takeda Pharmaceutical Company Limited (Takeda). These indications are chronic idiopathic constipation (CIC) in adults, irritable bowel syndrome with
constipation (IBS-C) in adult women and opioid-induced constipation (OIC) in adults suffering from chronic non-cancer related pain. Under the North America
Takeda Agreement, we are primarily responsible for clinical development activities, while Takeda is responsible for commercialization of AMITIZA in the U.S.
and Canada. Takeda is required to provide a minimum annual commercial investment during the current term of the North America Takeda Agreement and may
reduce the minimum annual commercial investment when a generic equivalent enters the market. In October 2015, Health Canada approved AMITIZA for CIC
in adults. In October 2014, we signed an amendment (Takeda Amendment) to the North America Takeda Agreement which, among other things, extended the
term of the North American Takeda Agreement beyond December 2020. During the extended term beginning in January 2021, we will share with Takeda the net
sales revenue on branded AMITIZA sales.

 
We have also partnered with Par Pharmaceuticals, Inc., or Par, and Dr. Reddy’s Laboratories, Ltd., or Dr. Reddy’s, in connection with the settlement of

patent litigation in the United States related to our AMITIZA 8 mcg and 24 mcg soft gelatin capsule products. Under our agreement with Par, we granted Par a
non-exclusive license to market Par’s generic version of lubiprostone 8 mcg and 24 mcg soft gelatin capsules in the United States for the indications approved
for AMITIZA beginning January 1, 2021, or earlier under certain circumstances. Beginning on January 1, 2021, Par will split with us the gross profits of the
licensed products sold during the term of the agreement, which continues until each of our related patents has expired. Under our agreement with Dr. Reddy’s,
we granted Dr. Reddy’s a non-exclusive license to market Dr. Reddy’s generic version of lubiprostone 8 mcg and 24 mcg soft gelatin capsules in the United
States for the indications approved for AMITIZA. This license does not begin until more than six years from November 9, 2016, or earlier under certain
circumstances. Dr. Reddy’s will pay to us a share of net profits of generic lubiprostone products sold during the term of the agreement, which decreases over
time and ends when all of our related patents have expired. In the event that either Par or Dr. Reddy’s elect to launch an authorized generic form of lubiprostone,
we have agreed to supply such product under the terms of a manufacturing and supply agreement at a negotiated price.
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Japan
 
In Japan, AMITIZA is the only prescription medicine for chronic constipation, excluding constipation caused by organic diseases, and is marketed under a

license, commercialization and supply agreement (Japan Mylan Agreement) originally entered into with Abbott Laboratories, Inc. (Abbott). In February 2015,
Mylan purchased Abbott’s non-U.S. developed markets specialty and branded generics business, as a result of which Mylan acquired the rights to commercialize
AMITIZA in Japan. We did not experience any significant changes in the commercialization of AMITIZA in Japan as a result of the transfer of the Japan Mylan
Agreement from Abbott to Mylan.

 
People’s Republic of China
 
In May 2015, we entered into an exclusive license, development, commercialization and supply agreement (China Gloria Agreement) with Harbin Gloria

Pharmaceuticals Co., Ltd. (Gloria) for AMITIZA in the People’s Republic of China. We will be the exclusive supplier of AMITIZA to Gloria at an agreed upon
supply price. Under the China Gloria Agreement, Gloria is responsible for all development activities and costs, as well as commercialization and regulatory
activities, for AMITIZA in the People’s Republic of China. Upon entering into the China Gloria Agreement, we received an upfront payment of $1.0 million. In
June 2015, the China Food and Drug Administration accepted an Investigational New Drug (IND) application for a pivotal trial of AMITIZA in patients with
CIC, as a result of which we received an additional payment of $500,000 from Gloria. In addition to the $1.5 million in payments received and recognized as
revenue through June 2015, we are eligible to receive an additional payment in the amount of $1.5 million upon the occurrence of a specified regulatory or
commercial milestone event.

 
Other Global Markets
 
In October 2014, we entered into an exclusive license, development, commercialization and supply agreement (Global Takeda Agreement) for lubiprostone

with Takeda. Under the Global Takeda Agreement, Takeda develops and markets AMITIZA globally except in the U.S., Canada, Japan and the People’s
Republic of China. We supply Takeda with the clinical and commercial product at a negotiated price. Takeda currently markets AMITIZA for CIC and OIC in
Switzerland, and for CIC in the U.K.

 
In January 2016, we received notification from the Medicines and Healthcare Products Regulatory Agency of the United Kingdom (U.K.) that our appeal for

the OIC indication was not approved. In January 2015, we successfully completed the European mutual recognition procedure for AMITIZA for the treatment of
CIC in Austria, Belgium, Germany, Italy, Ireland, Luxembourg, Netherlands and Spain, resulting marketing authorizations in these markets. Takeda became the
marketing authorization holder in Switzerland in April 2015, in the United Kingdom, Austria, Belgium, Germany, Netherlands, Ireland, Italy, Luxembourg and
Spain during 2016.

 
In October 2015, Takeda obtained approval of the clinical trial application (CTA) for AMITIZA for the treatment of CIC and IBS-C in Russia that was

submitted in June 2015. In December 2015, a CTA was filed for AMITIZA for the treatment of CIC, IBS-C and OIC in Mexico and South Korea. Takeda
initiated Phase 3 registration trials in Russia in March 2016 and in South Korea and Mexico in May 2016. A new drug application (NDA) for the treatment of
CIC, IBS-C, and OIC was submitted in Israel in June 2015, and approved in July 2016, and in Kazakhstan in December 2015. Additional NDA submissions have
been made by Takeda in Singapore in May 2016, and South Africa and Indonesia in June 2016, and are planned in various other markets for 2017 and beyond.
 
RESCULA (unoprostone isopropyl)
 

As part of the acquisition of R-Tech Ueno, Ltd. (R-Tech) in October 2015, we acquired global rights to RESCULA, an ophthalmology product used to lower
intraocular pressure (IOP).
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In the fourth quarter of 2014 we ceased marketing RESCULA in the United States and no product was made available after the March 2015 expiration date.
In May 2015, we returned all licenses for unoprostone isopropyl to R-Tech. In June 2016, we completed the withdrawal of the marketing authorization for
RESCULA in the U.S.

 
In Japan, RESCULA was approved by the MHLW in 1994 for the treatment of glaucoma and ocular hypertension. In Japan, RESCULA is no longer

protected by regulatory or intellectual property exclusivity. In March 2012, R-Tech signed a distribution agreement (Japan Santen Agreement) with Santen
Pharmaceutical Co., Ltd. (Santen) to commercialize RESCULA in Japan. As part of the acquisition of R-Tech in 2015, we acquired R-Tech’s rights and
obligations under the Japan Santen Agreement.

 
In Taiwan, R-Tech signed a manufacturing and supply agreement with Sinphar Pharmaceutical, Co., Ltd. and also executed the distribution agreement with

Zuellig Pharma, Inc. in April 2013.
 

In February 2017, the import license for RESCULA in South Korea was withdrawn by Dong-A ST Co., Ltd., our local distributor.
 
Product Pipeline

 
The table below summarizes the development status of our marketed products and key product candidates. The commercialization rights to lubiprostone

have been licensed to Takeda on a global basis other than Japan and the People’s Republic of China, to Mylan for Japan, and to Gloria for the People’s Republic
of China. Commercialization of each product candidate may occur after successful completion of clinical trials and approval from competent regulatory
agencies. For CPP-1X/sulindac, we have an option to acquire an exclusive license to commercialize in North America.
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 Country
Program

Type Target Indication Development Phase Next Milestone
 Lubiprostone (AMITIZA ®)   

 
U.S. Commercial Chronic idiopathic constipation (CIC)

adults of all ages
Marketed _____

 
U.S. Commercial Irritable bowel syndrome with

constipation (adult women) (IBS-C)
Marketed Initiate Phase 4 study on higher dosage and

with additional male subjects

 
U.S. Commercial Opioid-induced constipation (OIC) in

patients with chronic non-cancer pain
Marketed _____

 
U.S. Clinical Alternate (Sprinkle) formulation -

adults of all ages
In development Complete Phase 3 trial

 
U.S. Clinical Pediatric functional constipation

(6 months - 6 years)
Alternate (Sprinkle) formulation in
development

Initiate Phase 3 program

 
U.S. Clinical Pediatric IBS-C

(6 years - 17 years)
Alternate (Sprinkle) formulation in
development

Initiate Phase 3 program

 

U.S. &
European
Union

Clinical Pediatric functional constipation
(6 years - 17 years)

Open label Phase 3 trials ongoing Complete open label Phase 3 trial and submit
sNDA

 Japan Commercial Chronic constipation Marketed _____

 Japan Clinical CIC adults, 2x12mcg capsule CTN submitted Submit sNDA
 Switzerland Commercial CIC-adults of all ages Marketed _____

 
Switzerland Commercial OIC in patients with chronic non-

cancer pain
Marketed _____

 U.K. Commercial CIC-adults of all ages Marketed _____

 Canada Clinical CIC-adults of all ages Received approval from Health Canada Market in Canada
 China Clinical CIC-adults of all ages IND accepted Initiate CIC study

 

European
Union

Clinical CIC-adults of all ages Received national marketing approvals
in Ireland, Germany, Austria, Belgium,
the Netherlands, Luxembourg, Italy and
Spain (where product is not yet
launched) 

Launch feasibility and planning under
evaluation

 

Israel Commercial CIC-adults of all ages Approved Develop pricing and reimbursement
assessments and, based on outcome,
determine launch feasibility and plans

 Mexico Clinical CIC-adults of all ages CTA Approved Complete Phase 3 trial
 Mexico Clinical IBS-C - adult women CTA Approved Complete Phase 3 trial

 
Mexico Clinical OIC in patients with chronic non-

cancer pain
CTA Approved Complete Phase 3 trial

 Russia Clinical CIC-adults of all ages Phase 3 completed MAA submission
 Russia Clinical IBS-C - adult women Phase 3 completed MAA submission
 South Korea Clinical CIC-adults of all ages CTA Approved Complete Phase 3 trial
 South Korea Clinical IBS-C - adult women CTA Approved Complete Phase 3 trial

 
South Korea Clinical OIC in patients with chronic non-

cancer pain
CTA Approved Complete Phase 3 trial
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 Country
Program

Type Target Indication Development Phase Next Milestone
Unoprostone isopropyl (RESCULA®)   

 
Japan
Taiwan

Commercial Glaucoma and ocular hypertension Marketed _____

CPP-1X/sulindac combination product   

 
U.S. Option Familial adenomatous polyposis (FAP)

- adults of all ages
Phase 3 Complete Phase 3 trial

VTS-270 for Niemann-Pick disease type C1 product   
 U.S. Clinical Niemann-Pick disease type C1 Phase 2b/3 Complete Phase 2b/3 trial

 
Our Clinical Development Programs
 
Lubiprostone
 

Alternate Formulation
 
We are developing an alternate formulation of lubiprostone for both adult and pediatric patients who are unable to take or do not tolerate capsules and for

naso-gastric tube fed patients. Takeda has agreed to fund 100% of the costs, up to a cap, of this alternate formulation work. We initiated the Phase 3 program of
the alternate formulation of lubiprostone in adults in the second half of 2016 and, if the program is successful, we intend to file an NDA in the United States for
the alternate formulation for adults in the second half of 2017.

 
Pediatric Functional Constipation
 
The Phase 3 program required to support an application for marketing authorization of lubiprostone for pediatric functional constipation comprises four

clinical trials. The first two trials, one of which was recently completed, test the soft gelatin capsule formulation of lubiprostone in patients 6 to 17 years of age.
The first of these trials was a pivotal 12-week, randomized, placebo-controlled trial which was initiated in December 2013 and completed enrollment in April
2016. The second trial is a follow-on, long-term safety extension trial that was initiated in March 2014. In November 2016, we announced that the Phase 3 trial
of AMITIZA in pediatric functional constipation in children 6 to 17 years of age failed to achieve its primary endpoint of overall spontaneous bowel movement,
or SBM, response. The trial achieved statistical significance for some secondary endpoints, notably overall SBM frequency, straining, and stool consistency. In
addition, in this study lubiprostone was well tolerated. We have entered into a process with the U.S. Food and Drug Administration, or FDA, and other
constituencies, and as a result of initial discussion with the FDA plan to submit an sNDA in the second half of 2017. Additionally, after further consultations
with the FDA to better determine the doses and endpoints that should be studied, following the Phase 3 program for the alternate formulation of lubiprostone
described above, we plan to initiate in mid-2018 a Phase 3 program in patients 6 months to 6 years of age using the alternate formulation. Takeda has agreed to
fund 70% of the costs, up to a cap, of this pediatric functional constipation program.
 
CPP 1-X/Sulindac Combination Product
 

In January 2016, we entered into an option and collaboration agreement under which Cancer Prevention Pharmaceuticals, Inc. (CPP) has granted us the sole
option to acquire an exclusive license to commercialize CPP-1X/sulindac combination product in North America. This product is currently in a Phase 3 clinical
trial, conducted by CPP for the treatment of familial adenomatous polyposis (FAP). Under our agreement with CPP, we have the exclusive option to license this
product for North America. There are currently no approved treatments for FAP.  The ongoing Phase 3 study is a 150-patient, three-arm, double-blind,
randomized trial of the combination agent and the single agent comparators.  Enrollment in the study has completed and the results from a Phase 3 futility
analysis are expected to be available mid-2017. Results from the clinical trial are expected at the end of 2018.
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VTS-270 for Niemann-Pick Disease Type C1 (NPC-1)
 

On March 31, 2017, we entered into an Agreement and Plan of Merger with Vtesse Inc. (“Vtesse”) a privately-held rare disease company. Following the
closing of this acquisition on April 3, 2017, we gained Vtesse’s lead product candidate, known as VTS-270. VTS-270 is a well-characterized mixture of 2-
hydroxypropyl-ß-cyclodextrins (HPßCD) with a specific compositional fingerprint that distinguishes it from other HPßCD mixtures. It is administered by an
intrathecal infusion to directly address the neurological manifestations of disease. Preclinical and early clinical studies suggest that the administration of VTS-
270 may slow or stop certain indicators of NPC-1, an ultra-orphan, progressive and fatal disease caused by a defect in lipid transport within the cell. VTS-270,
which is currently in a fully-enrolled pivotal Phase 2b/3 trial, has been granted breakthrough therapy designation in the United States and orphan designation in
both the United States and EU. Effective treatment of NPC-1 remains a high unmet need, with no approved products for patients in the United States. Results
from the pivotal trial are expected in mid-2018.
 
Non-GAAP Financial Metrics
 

In addition to disclosing financial results that are determined in accordance with GAAP, we also use the following non-GAAP financial metrics to
understand and evaluate our operating performance:

 
· Adjusted net income, which is GAAP net income (loss) adjusted to exclude the tax-effected impact of (i) amortization of acquired intangibles and patents,

(ii) inventory step-up adjustment, (iii) impairment of in-process research and development, (iv) restructuring costs, (v) legal settlement, (vi) acquisition
related expenses, (vii) amortization of debt financing costs, (viii) loss on debt extinguishment, (ix) research and development license option expense, (x)
acceleration of deferred revenue, (xi) foreign currency translation, and (xii) one-time severance payments;

· Adjusted EPS-diluted, which is adjusted net income as defined above expressed on a diluted per share basis;
· EBITDA, which is GAAP net income adjusted to exclude (i) taxes, (ii) interest expense, (iii) interest income, (iv) depreciation, (v) impairment of in-

process research and development, (vi) amortization of acquired intangibles, and (vii) inventory step-up adjustment;
· Adjusted EBITDA, which is EBITDA as defined above further adjusted to exclude (i) share-based compensation expense, (ii) restructuring costs, (iii)

acquisition-related expenses, (iv) loss on debt extinguishment, (v) research and development license option expense, (vi) legal settlement, (vii) foreign
currency translation, (viii) acceleration of deferred revenue, and (ix) one-time severance payments.

 
We believe that providing this additional information is useful to the reader to better assess and understand our operating performance, primarily because

management typically monitors the business adjusted for these items in addition to GAAP results. These non-GAAP financial metrics should be considered
supplemental to and not a substitute for financial information prepared in accordance with GAAP. Our definition of these non-GAAP metrics may differ from
similarly titled metrics used by others. We view these non-GAAP financial metrics as a means to facilitate our financial and operational decision-making,
including evaluation of our historical operating results and comparison to competitors’ operating results. These non-GAAP financial metrics reflect an additional
way of viewing aspects of our operations that, when viewed with GAAP results may provide a more complete understanding of factors and trends affecting our
business. The determination of the amounts that are excluded from these non-GAAP financial metrics is a matter of management judgment and depends upon,
among other factors, the nature of the underlying expense or income amounts. Because non-GAAP financial metrics exclude the effect of items that will increase
or decrease the company’s reported results of operations, we strongly encourage investors to review our consolidated financial statements and periodic reports in
their entirety.
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The following tables present reconciliations of these non-GAAP financial metrics to the most directly comparable GAAP financial measure for the three
months ended March 31, 2017 and 2016.

 
  Three Months Ended March 31,
(In thousands, except per share amounts)  2017  2016
Non-GAAP adjusted net income         
GAAP net income (loss)  $ 4,624  $ (4,057)
Amortization of acquired intangibles   6,748   5,906 
Amortization of patents   5   5 
Amortization of inventory step-up adjustment   -   8,932 
Research and development license expense   -   3,000 
Restructuring costs   365   183 
One-time severance payments   476   - 
Acquisition related expenses   7,010   527 
Amortization of debt financing costs   472   922 
Foreign currency translation   (194)   351 
Tax effect of adjustments   (6,528)   (6,019)

Non-GAAP adjusted net income  $ 12,978  $ 9,750 
         

Non-GAAP adjusted EPS - diluted  $ 0.23  $ 0.23 
         
(In thousands)         
Non-GAAP EBITDA         
GAAP net income (loss)  $ 4,624  $ (4,057)
Taxes   3,585   (3,038)
Interest expense   2,890   6,270 
Interest income   (28)   (25)
Depreciation and amortization   198   259 
Impairment of in-process research and development         
Amortization of acquired intangibles   6,753   5,911 
Amortization of inventory step-up adjustment   -   8,932 

EBITDA  $ 18,022  $ 14,252 
         
(In thousands)         
Non-GAAP adjusted EBITDA         
EBITDA  $ 18,022  $ 14,252 
Share-based compensation expense   2,275   1,915 
Research and development license expense   -   3,000 
Restructuring costs   365   183 
One-time severance payments   476   - 
Acquisition related expenses   7,010   527 
Foreign currency translation   (194)   351 

Adjusted EBITDA  $ 27,954  $ 20,228 
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Results of Operations
 
Revenues
 

The following table summarizes our revenues for the three months ended March 31, 2017 and 2016:
 

  
Three Months Ended 

March 31,
(In thousands)  2017  2016
Product royalty revenue  $ 18,435  $ 16,716 
Product sales revenue - AMITIZA   31,340   23,434 
Product sales revenue - RESCULA   2,814   3,161 
Research and development revenue   3,448   3,430 
Contract and collaboration revenue   246   467 

Total  $ 56,283  $ 47,208 
 
Total revenues were $56.3 million for the three months ended March 31, 2017, compared to $47.2 million for the three months ended March 31, 2016, an

increase of $9.1 million or 19.2%.
 
Product royalty revenue
Product royalty revenue primarily represents royalty revenue earned on Takeda net sales of AMITIZA in North America and was $18.4 million for the three

months ended March 31, 2017 compared to $16.7 million for the three months ended March 31, 2016, an increase of $1.7 or 10.3%. The increase was primarily
due to higher Takeda reported AMITIZA net sales which were driven by a mix of price and volume increases.

 
Product sales revenue
Product sales revenue represents drug product sales of AMITIZA in North America, Japan and Europe, and drug product sales of RESCULA in Japan.

AMITIZA product sales revenue was $31.3 million for the three months ended March 31, 2017 compared to $23.4 million for the three months ended March 31,
2015, an increase of $7.9 million or 33.7%. The increase was primarily attributable to increased AMITIZA sales in Japan under the Japan Mylan Agreement.
RESCULA product sales revenue was $2.8 million for the three months ended March 31, 2017 compared to $3.2 million for the three months ended March 31,
2016, a decrease of $347,000.
 

Research and development revenue
Research and development revenue was $3.4 million for the three months ended March 31, 2017 compared to $3.4 million for the three months ended

March 31, 2016. The amounts remain reasonably consistent year over year due to the advancement of the pediatric and alternative formulation studies.
 
Contract and collaboration revenue
Contract and collaboration revenue was $246,000 for the three months ended March 31, 2017 compared to $467,000 for the three months ended March 31,

2016, a decrease of $221,000 or 47.3%. The decrease was primarily due to the higher release of the collaboration obligation under the Global Takeda Agreement
in the first quarter 2016.

 
Costs of Goods Sold
 

Costs of goods sold were $16.9 million for the three months ended March 31, 2017 compared to $23.3 million for the three months ended March 31, 2016, a
decrease of $6.5 million or 27.7%. The decrease was primarily due to an $8.9 million decrease in amortization of R-Tech inventory step up, partially offset by
increased costs of goods sold related to increased AMITIZA product sales.
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Research and Development Expenses
 

The following table summarizes our research and development expenses for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended
  March 31,
(In thousands)  2017  2016
Direct costs:         

Lubiprostone  $ 7,965  $ 5,626 
Cobiprostone   -   2,109 
CPP-1X   -   2,989 
RTU-1096   -   920 
VAP-1   -   29 
Other   1,056   1,390 

   9,021   13,063 
Indirect costs   1,312   1,608 

Total  $ 10,333  $ 14,671 
 

Total research and development expenses for the three months ended March 31, 2017 were $10.3 million compared to $14.7 million for the three months
ended March 31, 2016, a decrease of $4.3 million or 29.6%. The decrease was primarily due to the discontinuance of cobiprostone development and non-
recurring CPP option costs in 2016.

 
General and Administrative Expenses
 

The following table summarizes our general and administrative expenses for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended
  March 31,
(In thousands)  2017  2016
Salaries, benefits and related costs  $ 3,694  $ 2,847 
Legal, consulting and other professional expenses   9,746   2,070 
Stock-based compensation   1,608   1,278 
Pharmacovigilance   160   428 
Other expenses   2,483   2,304 

Total  $ 17,691  $ 8,927 
 

General and administrative expenses were $17.7 million for the three months ended March 31, 2017, compared to $8.9 million for the three months ended
March 31, 2016, an increase of $8.8 million or 98.2%. The increase was primarily due to a $7.7 million increase in legal, consulting and other professional
expenses related to acquisition activities. The Company recorded restructuring charges of $365,000 and $183,000 for the three months ended March 31, 2017
and 2016, respectively. These costs are reflected within other expenses and consisted primarily of termination benefits.

 
Selling and Marketing Expenses
 

The following table summarizes our selling and marketing expenses for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended
  March 31,
(In thousands)  2017  2016
Salaries, benefits and related costs  $ 239  $ 227 
Consulting and other professional expenses   70   35 
Data purchases   40   46 
Promotional materials & programs   67   1 
Other expenses   100   466 

Total  $ 516  $ 775 
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Non-Operating Income and Expense
 

The following table summarizes our non-operating income and expense for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended
  March 31,
(In thousands)  2017  2016
Interest income  $ 28  $ 25 
Interest expense   (2,890)   (6,270)
Other income (expense), net   211   (347)

Total  $ (2,651)  $ (6,592)
 

Interest expense was $2.9 million for the three months ended March 31, 2017, compared to $6.3 million for the three months ended March 31, 2016, a
decrease of $3.4 million or 53.9%. This decrease resulted from interest rates on notes payable decreasing from 8.4% to 3.3% as a result of refinancing our debt
with Convertible Notes. The benefit from the lower interest rates was partially offset by higher principal balances.

 
Other income (expense), net was income of $211,000 for the three months ended March 31, 2017, compared to expense of $347,000 for the three months

ended March 31, 2016, a change of $558,000, substantially all of which was attributable to increased foreign currency exchange gains.
 

Income Taxes
 

We recorded an income tax expense of $3.6 million and benefit of $3.0 million for the three months ended March 31, 2017 and 2016, respectively. The
increase in the tax provision for the three months ended March 31, 2017 primarily pertained to increased pretax earnings in 2017 as compared to 2016 as well as
foreign taxes paid on foreign exchange gains. The tax provision for the three months ended March 31, 2016 primarily pertained to pre-tax profits and losses
generated by our Japanese and Swiss subsidiaries.

 
The effective tax rate (ETR) for the first quarter of 2017 was 43.7%, compared to 42.8% in the same period of 2016. The ETR for the quarter was based on a

projection of the full year rate. The increase in the ETR was primarily due to foreign taxes paid on foreign exchange gains.
 

Reportable Operating Segments
 

We have one operating segment which is the development and commercialization of pharmaceutical products.
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Financial Condition, Liquidity and Capital Resources
 
Financial Condition
 
Sources of Liquidity
 

We finance our operations principally from cash generated from revenues, cash and cash equivalents on hand, debt and to a lesser extent, from cash
generated from the issuance and sale of our class A common stock and through the exercise of employee stock options. Revenues generated from operations
principally consist of a combination of royalty payments, product sales, upfront and milestone payments, and research and development expense
reimbursements received from Takeda, Mylan and other parties.

 
Our cash, cash equivalents and restricted cash consist of the following as of March 31, 2017 and December 31, 2016:
 

  March 31,  December 31,
(In thousands)  2017  2016
Cash and cash equivalents  $ 243,480  $ 198,308 
Restricted cash, current   213   213 

Total  $ 243,693  $ 198,521 
 
Our cash and cash equivalents are deposited in operating accounts and highly liquid investments with an original maturity at time of purchase of 90 days or

less. As of March 31, 2017, and December 31, 2016, our restricted cash consisted of a certificate of deposit pledged to support an operating lease for our former
office facility in Bethesda, Maryland.

 
On March 31, 2017, we entered into a merger agreement with Vtesse Inc., and on April 3, 2017, acquired Vtesse Inc. for upfront consideration of $200.0

million. The acquisition was funded through the issuance of 2,782,676 shares of Sucampo Class A common stock and $170.0 million of cash on hand.
Substantially all of the fair value of Vtesse Inc. is related to VTS-270, its only significant asset. VTS-270 is an investigational drug in a pivotal Phase 2b/3 study
for the treatment of NPC-1, an ultra-orphan, progressive and fatal disease.

 
Cash Flows
 

The following table summarizes our cash flows for the three months ended March 31, 2017 and 2016:
 

  Three Months Ended March 31,
(In thousands)  2017  2016
Cash provided by (used in):         

Operating activities  $ 45,280  $ 23,737 
Investing activities   (350)   (3,350)
Financing activities   308   917 

Effect of exchange rates   (66)   489 
Net increase in cash and cash equivalents  $ 45,172  $ 21,793 

 
Three months ended March 31, 2017
 

Net cash provided by operating activities was $45.3 million for the three months ended March 31, 2017. This was primarily due to net income of $4.6
million plus adjustments to reconcile net income to net cash provided by operating activities consisting of depreciation and amortization of $7.4 million, stock-
based compensation expense of $2.4 million, less deferred tax provision of $2.9 million, as well as changes in operating assets and liabilities consisting of a
decrease in receivables of $30.3 million, and an increase in payables and accrued expenses of $5.9 million, partially offset by a change in prepaid and income
taxes payable and receivable, net of $3.7 million.

 
Net cash used in investing activities was $0.4 million for the three months ended March 31, 2017 due to purchases of property and equipment.
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Net cash provided by financing activities was $0.3 million for the three months ended March 31, 2017. This was realized through the issuance of Class A
common stock upon the exercise of options and purchases through the employee stock purchase plan.

 
The effect of exchange rates on the cash balances of currencies held in foreign denominations for three months ended March 31, 2017 was a decrease of

$66,000.
 
Three months ended March 31, 2016
 

Net cash provided by operating activities was $23.7 million for the three months ended March 31, 2016. This was primarily due to depreciation and
amortization of $15.6 million, a decrease in receivables of $13.6 million, an increase in payables and accrued expenses of $3.6 million, offset by a net loss of
$4.1 million and a net change in other assets and liabilities of $4.4 million.

 
Net cash used in investing activities was $3.4 million for the three months ended March 31, 2016. This was primarily due to the payment of the squeeze-out

liability for non-tendering R-Tech shareholders of $8.2 million and investment in a convertible note receivable of $5.0 million, offset by a decrease in restricted
cash of $10.6 million.

 
Net cash provided by financing activities was $0.9 million for the three months ended March 31, 2016. This was primarily realized through the issuance of

Class A common stock upon the exercise of options.
 
The effect of exchange rates on the cash balances of currencies held in foreign denominations for three months ended March 31, 2016 was an increase of

$489,000.
 
Off-Balance Sheet Arrangements
 

As of March 31, 2017, we did not have any off-balance sheet arrangements, as such term is defined in Item 303(a)(4) of Regulation S-K under the Securities
Act of 1933, as amended.

 
Funding Requirements and Capital Resources
 

We may need substantial amounts of capital to continue growing our business. We may require this capital, among other things, to fund:
 

· our share of the on-going development program of AMITIZA;
· research, development, manufacturing, regulatory and marketing efforts for VTS-270 and other potential product candidates;
· the costs involved in obtaining and maintaining proprietary protection for our products, technology and know-how, including litigation costs and the

results of such litigation;
· activities to resolve our on-going and potential legal matters;
· any option and milestone payments under general option and licensing ventures, including our exclusive option and collaboration agreement with CPP;
· other business development activities, including partnerships, alliances and investments in or acquisitions of other businesses, products and technologies;
· the expansion of our commercialization activities including the purchase of inventory; and
· the payment of principal and interest under our Convertible Notes.

 
The timing of these funding requirements is difficult to predict due to many factors, including the outcomes of our preclinical and clinical research and

development programs and when those outcomes are determined, the timing of obtaining regulatory approvals and the presence and status of competing
products. Our capital needs may exceed the capital available from our future operations, collaborative and licensing arrangements and existing liquid assets. Our
future capital requirements and liquidity will depend on many factors, including, but not limited to:

 
· the cost and time involved to pursue our research and development programs;
· our ability to establish collaborative arrangements and to enter into licensing agreements and contractual arrangements with others; and
· any future change in our business strategy.
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To the extent that our capital resources may be insufficient to meet our future capital requirements, we may need to finance our future cash needs through at-
the-market sales, public or private equity offerings, further debt financings or corporate collaboration and licensing arrangements.

 
At March 31, 2017, based upon our current business plan, we believe our future cash flows from operating activities and our existing capital resources will

be sufficient to meet our cash requirements for at least the next 12 months.
 
Effects of Foreign Currency
 

We currently receive a portion of our revenue, incur a portion of our operating expenses, and have assets and liabilities denominated in currencies other than
the U.S. Dollar, the reporting currency for our consolidated financial statements. As such, the results of our operations could be adversely affected by changes in
exchange rates either due to transaction losses, which are recognized in the statement of operations, or translation losses, which are recognized in comprehensive
income. We currently do not hedge foreign exchange rate exposure via derivative instruments.
 
Item 3. Quantitative and Qualitative Disclosures About Market Risk.
 

Our market risks during the three months ended March 31, 2017 have not materially changed from those discussed in Part II, Item 7A of our Annual Report
on Form 10-K for the year ended December 31, 2016, which was filed with the SEC on March 8, 2017.

 
Foreign Currency Exchange Rate Risk
 

We are subject to foreign exchange risk for revenues and expenses denominated in foreign currencies. Foreign currency risk arises from the fluctuation of
foreign exchange rates and the degree of volatility of these rates relative to the U.S. Dollar. We do not currently hedge our foreign currency transactions via
derivative instruments.

 
Interest Rate Risk
 

Our exposure to market risks associated with changes in interest rates relates to both (i) the amount of interest income earned on our investment portfolio,
and (ii) the amount of interest payable by us on the Convertible Notes. As our investment portfolio is immaterial at this time and the interest rate on our
Convertible Notes is fixed at 3.25% through 2021, we believe that our exposure to market risks associated with changes in interest rates is nominal.

 
Credit Risk
 

Our exposure to cr edit risk generally consists of cash and cash equivalents, restricted cash, investments and receivables. We place our cash, cash
equivalents and restricted cash with what we believe to be highly rated financial institutions and invest the excess cash in highly rated investments. Our
investment policy limits investments to certain types of debt and money market instruments issued by institutions primarily with investment grade credit ratings
and places restrictions on maturities and concentrations by asset class and issuer.

 
Our exposure to credit risk also extends to strategic investments made as part of our ongoing business development activities, such as the $5.0 million

investment in CPP made in January 2016.
 
As of March 31, 2017 and December 31, 2016, less than 1.0% of our cash, cash equivalents, restricted cash and investments are issued or insured by the

federal government or government agencies. We have not experienced any losses on these accounts related to amounts in excess of insured limits.
 

Item 4. Controls and Procedures.
 
a) Evaluation of Disclosure Controls and Procedures
 

Our management, under the supervision and with the participation of our Chief Executive Officer and Chief Financial Officer, performed an evaluation of
the effectiveness of the design and operation of our disclosure controls and procedures (as defined in Rules 13a-15(e) and 15d-15(e) under the Securities
Exchange Act of 1934, as amended (the Exchange Act), as of March 31, 2017. In designing and evaluating such controls, management recognizes that any
controls and procedures, no matter how well designed and operated, can provide only reasonable assurance of achieving their objectives, and management
necessarily applies its judgment in evaluating the benefits of possible controls and procedures relative to their costs. Based upon the evaluation we carried out,
our Chief Executive Officer and Chief Financial Officer have concluded that, as of March 31, 2017, our disclosure controls and procedures were effective to
provide reasonable assurance that the information required to be disclosed by us in the reports that we file or submit under the Exchange Act, is recorded,
processed, summarized and reported within the time periods specified under the applicable rules and forms of the SEC, and that such information is accumulated
and communicated to management, including our Chief Executive Officer and Chief Financial Officer, as appropriate, to allow timely decisions regarding
required disclosures.
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b) Changes in Internal Control Over Financial Reporting
 

There were no changes in our internal control over financial reporting during the quarter ended March 31, 2017 that have materially affected, or are
reasonably likely to materially affect, our internal control over financial reporting.

 
 

Part II — OTHER INFORMATION
 
Item 1. Legal Proceedings.
 

On December 28, 2015, in connection with our acquisition of R-Tech, three non-tendering stockholders of R-Tech submitted complaints to the Tokyo
District Court alleging that the purchase price of R-Tech’s shares was unfair, and demanding an appraisal of the fair value of the shares. The number of shares
subject to these proceedings is minimal. On November 11, 2016, the Court (i) dismissed the petitions with respect to all shares purchased by the complainants
after the public notice of the acquisition and (ii) with respect to shares purchase prior to such public notice, determined that the tender offer price was fair. One of
the petitioners appealed this ruling; however, the appellate proceeding was dismissed on February 15, 2017. The petitioner has appealed to the Supreme Court of
Japan; this final appeal remains ongoing as of the date of this filing.
 

On March 2, 2017, the Company received a Paragraph IV certification notice letter (“Notice Letter”) regarding an Abbreviated New Drug Application
(“ANDA”) submitted to the FDA by Amneal Pharmaceuticals, LLC (“Amneal”) requesting approval to market, sell and use a generic version of the 8 mcg and
24 mcg AMITIZA® (lubiprostone) soft gelatin capsule products. In its Notice Letter, Amneal alleges that certain patents covering compositions, formulations
and methods of using AMITIZA, are invalid, unenforceable and/or will not be infringed by Amneal’s manufacture, use or sale of the product described in its
ANDA.

 
On April 13, 2017, the Company, Takeda, and certain affiliates of Takeda filed a patent infringement lawsuit in the U.S. District Court for the District of

New Jersey against Amneal related to the ANDA filed by Amneal. The lawsuit claims infringement of five patents that are listed in the FDA’s Approved Drug
Products with Therapeutic Equivalence Evaluations (the Orange Book), with the latest expiring in 2027. Under the Drug Price Competition and Patent Term
Restoration Act of 1984, known as the Hatch-Waxman Act, as a result of the patent infringement lawsuit, final FDA approval of Amneal’s ANDA will be stayed
up to 30 months from the date of receipt of the notice letter.

 
Item 1A. Risk Factors.
 

Our business is subject to certain risks and events that, if they occur, could adversely affect our financial condition and results of operations and the trading
price of our common stock. For a discussion of these risks, please refer to the “Risk Factors” section of our Annual Report on Form 10-K for the fiscal year
ended December 31, 2016, filed by us with the SEC on March 8, 2017. There have not been any material changes from the risk factors as previously disclosed in
our Form 10-K for the fiscal year ended December 31, 2016.
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Item 6. Exhibits
 
Exhibit      
Number Description Form File No. Exhibit Filing Date
2.1** Agreement and Plan of Merger, dated March 31, 2017, among the

Company, Saber Merger Sub, Inc., Vtesse Inc. and Fortis Advisors, LLC
solely in its capacity as Vtesse Inc. equityholder representative

Included herewith    

3.1 Certificate of Incorporation 8-K 001-33609 3.1 12/29/2008
3.2 Certificate of Amendment 8-K 001-33609 3.2 12/29/2008
3.3 Amended and Restated Bylaws 8-K 001-33609 3.3 8/2/2013
4.1 Specimen Stock Certificate evidencing the shares of class A common stock S-1/A 333-135133 4.1 2/1/2007
10.1^ Employment Agreement, dated as of March 20, 2017, between the

Company and Peter Pfreundschuh
Included herewith    

12.1 Ratio of earnings to fixed charges Included herewith    
31.1 Certification of the Principal Executive Officer, as required by Section 302

of the Sarbanes-Oxley Act of 2002
Included herewith    

31.2 Certification of the Principal Financial Officer, as required by Section 302
of the Sarbanes-Oxley Act of 2002

Included herewith    

32.1 Certification of the Principal Executive Officer pursuant to 18 U.S.C.
Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002

Included herewith    

32.2 Certification of the Principal Financial Officer pursuant to 18 U.S.C.
Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley
Act of 2002

Included herewith    

101.[INS] XBRL Instance Document Included herewith    
101.[SCH] XBRL Taxonomy Extension Schema Document Included herewith    
101.[DEF] XBRL Taxonomy Extension Definition Linkbase Document Included herewith    
101.[CAL] XBRL Taxonomy Extension Calculation Linkbase Document Included herewith    
101.[LAB] XBRL Taxonomy Extension Label Linkbase Document Included herewith    
101.[PRE] XBRL Taxonomy Extension Presentation Linkbase Document Included herewith    
 
** Confidential treatment has been requested for certain portions of this exhibit. The confidential portions of this exhibit have been omitted and filed separately
with the Securities and Exchange Commission.
^ Compensatory plan, contract or arrangement.
The exhibits filed as part of this Form 10-Q are set forth on the Exhibit Index immediately preceding such exhibits, and are incorporated herein by reference.
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SIGNATURES
 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

 
 

 Sucampo Pharmaceuticals, Inc.
  
    
May 3, 2017 By:  /s/  PETER GREENLEAF
   Peter Greenleaf
   Chief Executive Officer
   (Principal Executive Officer)
    
    
May 3, 2017 By:  /s/  PETER PFREUNDSCHUH
   Peter Pfreundschuh
   Chief Financial Officer
   (Principal Financial Officer)
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EXHIBIT 2.1
 
 

AGREEMENT AND PLAN OF MERGER
 

by and among
 

SUCAMPO PHARMACEUTICALS, INC.,
 

SABER MERGER SUB, INC.,
 

VTESSE INC.
 

and,
 

SOLELY IN ITS CAPACITY AS COMPANY EQUITYHOLDER REPRESENTATIVE,
 

FORTIS ADVISORS LLC
 

Dated as of MARCH 31, 2017
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AGREEMENT AND PLAN OF MERGER
 

THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”) is entered into as of March 31, 2017, by and among Sucampo Pharmaceuticals,
Inc., a Delaware corporation (the “Buyer”), Saber Merger Sub, Inc., a Delaware corporation and a wholly owned subsidiary of the Buyer (the “Transitory
Subsidiary”), Vtesse Inc., a Delaware corporation (the “Company”), and, solely in such Person’s capacity as the representative of the Company Equityholders,
Fortis Advisors LLC, a Delaware limited liability company (the “Company Equityholder Representative”).

 
A.       The Boards of Directors of the Buyer, the Transitory Subsidiary and the Company deem it advisable and in the best interests of each corporation

and their respective stockholders that the Buyer acquire the Company through the merger of the Transitory Subsidiary with and into the Company in accordance
with the terms of this Agreement and the DGCL, as a result of which the Company shall become a wholly owned direct subsidiary of the Buyer.

 
B.       Promptly following the execution and delivery of this Agreement and on the date hereof, the Company will deliver to the Buyer the Written

Consent in the form attached hereto as Exhibit A.
 
C.       Concurrently with the execution and delivery of this Agreement, the Company is delivering to the Buyer joinder agreements (the “Joinder

Agreements”) and Investor Questionnaires executed by each Key Stockholder.
 
In consideration of the foregoing and the respective representations, warranties, covenants and agreements set forth below, and for other good and

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Buyer, the Transitory Subsidiary, the Company and, solely in such
Person’s capacity as the Company Equityholder Representative, the Company Equityholder Representative agree as follows:

 
ARTICLE I

THE MERGER
 

1.1              Effective Time of the Merger. Subject to the provisions of this Agreement, prior to the Closing, the Buyer and the Company shall jointly
prepare or cause to be prepared the Certificate of Merger, and, immediately following the Closing, the Surviving Corporation shall cause the Certificate of
Merger to be filed with the Secretary of State of the State of Delaware and shall make all other filings or recordings required under the DGCL in order to give
effect to the Merger. The Merger shall become effective at the Effective Time.

 
1.2              Closing. The Closing shall take place at 10:00 a.m., Eastern Time, on the Closing Date at the offices of Wilmer Cutler Pickering Hale and

Dorr LLP, 60 State Street, Boston, Massachusetts 02109, unless another date, place or time is agreed to in writing by the Buyer and the Company.
 
1.3              Effects of the Merger. At the Effective Time (a) the separate existence of the Transitory Subsidiary shall cease and the Transitory Subsidiary

shall be merged with and into the Company and the Company shall continue as the Surviving Corporation and (b) the Company Certificate of Incorporation shall
be amended and restated in its entirety to read as set forth on Exhibit A to the Certificate of Merger. In addition, subject to Section 6.3(a), the by-laws of the
Surviving Corporation, immediately following the Effective Time, shall be the by-laws of the Transitory Subsidiary as in effect immediately prior to the
Effective Time, except that all references to the name of the Transitory Subsidiary therein shall be deemed amended to refer to the name of the Surviving
Corporation. The Merger shall have the effects set forth in Section 259 of the DGCL.
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1.4              Directors and Officers of the Surviving Corporation.

 
(a)                The directors of the Transitory Subsidiary immediately prior to the Effective Time shall be the initial directors of the Surviving

Corporation, each to hold office in accordance with the certificate of incorporation and by-laws of the Surviving Corporation.
 
(b)               The officers of the Transitory Subsidiary immediately prior to the Effective Time shall be the initial officers of the Surviving

Corporation, each to hold office in accordance with the certificate of incorporation and by-laws of the Surviving Corporation.
 

ARTICLE II

CONVERSION OF SECURITIES
 

2.1              Conversion of Capital Stock. At the Effective Time, by virtue of the Merger and without any action on the part of the Buyer, the Company,
any holder of Company Stock or any other Person:

 
(a)                Capital Stock of the Transitory Subsidiary. Each share of the common stock, $0.001 par value per share, of the Transitory

Subsidiary that is issued and outstanding as of immediately prior to the Effective Time shall be converted into and become one (1) fully paid and nonassessable
share of common stock, $0.001 par value per share, of the Surviving Corporation.

 
(b)               Cancellation of Treasury Stock and Buyer-Owned Stock. Each share of Company Stock that is owned by the Company as treasury

stock and each share of Company Stock that is owned by the Buyer, the Transitory Subsidiary or any other Subsidiary of the Buyer as of immediately prior to the
Effective Time shall be cancelled and shall cease to exist and no payment or consideration shall be delivered in exchange therefor.

 
(c)                Conversion of Company Stock.
 

(i)                 Each share of Company Series A Preferred Stock that is issued and outstanding as of immediately prior to the Effective
Time (other than (A) shares of Company Series A Preferred Stock referenced in Section 2.1(b) and (B) Dissenting Shares) shall be converted into the right of the
holder thereof to receive: (1) the Series A Original Issue Price, plus (2) the Per Share Closing Consideration, plus (3) the applicable Per Share Future Contingent
Consideration, Per Share Expense Fund Distribution and Per Share Escrow Distribution with respect to each Future Contingent Payment that becomes payable
pursuant to the terms of this Agreement.

 

2
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
(ii)               Each share of Company Common Stock that is issued and outstanding as of immediately prior to the Effective Time

(other than (A) shares of Company Common Stock referenced in Section 2.1(b) and (B) Dissenting Shares) shall be converted into the right of the holder thereof
to receive: (1) the Per Share Closing Consideration, plus (2) the applicable Per Share Future Contingent Consideration, Per Share Expense Fund Distribution and
Per Share Escrow Distribution with respect to each Future Contingent Payment that becomes payable pursuant to the terms of this Agreement.

 
(d)               Closing Payment Certificate; Closing Date Payments.

 
(i)                 On the date hereof, the Company shall deliver to the Buyer the Closing Payment Certificate, including the Allocation

Schedule attached thereto.
 
(ii)               On the Closing Date (or later, in the case of clause (D)), the Buyer shall make the following payments, in each case in the

respective amounts set forth in the Closing Payment Certificate:
 
(A)             to the Surviving Corporation’s payroll account, by wire transfer of immediately available funds, the portion of the

Closing Cash Consideration payable to the holders of Company Options pursuant to Section 2.5(a) for payment to such holders of Company Options in
accordance with Section 2.5(d);

 
(B)              to the Escrow Agent, by wire transfer of immediately available funds, the Escrow Amount to be deposited into

the Escrow Account;
 
(C)              to the Company Equityholder Representative, by wire transfer of immediately available funds, the Company

Equityholder Representative Expense Amount;
 
(D)             when and to the extent set forth in the Estimated Closing Cash Consideration Statement, to each Person (or to the

Surviving Corporation’s payroll account for distribution to such Person) specified in the Closing Payment Certificate as a recipient of payments in respect of
Unpaid Company Transaction Expenses or Indebtedness, by wire transfer of immediately available funds, the amount payable to such Person as specified in the
Closing Payment Certificate; and

 
(E)              to the Exchange Agent, by wire transfer of immediately available funds, the Closing Cash Consideration, less

any such amounts payable to holders of Company Options in respect of such Company Options pursuant to Section 2.5(a).
 
Subject to the last paragraph of this Section 2.1(d), at such time as the Closing Cash Consideration is paid to a Company Equityholder, the Buyer shall

instruct its exchange agent to issue to such Company Equityholder such Company Equityholder’s allocable share of the Buyer Common Stock Consideration (in
electronic form as uncertificated securities, all or a portion of which may be shares of treasury stock held by the Buyer) in accordance with the Closing Payment
Certificate (and the Buyer shall issue such instructions to its exchange agent as provided in this Section 2.1(d)(ii)(F)).
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Notwithstanding anything in this Agreement to the contrary, with respect to any shares of Buyer Common Stock issuable in connection with the

payment of the Buyer Common Stock Consideration, if the Company Equityholder entitled to receive such shares is not an “accredited investor” for purposes of
Regulation D under the Securities Act (as determined in the Buyer’s sole but reasonable discretion), the Buyer may elect to pay in cash the amount of
consideration otherwise attributable to such shares (in lieu of issuing such shares).

 
(e)                Escrow.

 
(i)                 At Closing, the Buyer will (in accordance with Section 2.1(d)(ii)(B)) deliver to the Escrow Agent the Escrow Amount to

be held in escrow pursuant to the Escrow Agreement and to be disbursed in accordance with the terms of this Agreement and the Escrow Agreement. The
Escrow Account, together with any interest and earnings thereon, shall be held by the Escrow Agent and released by the Escrow Agent to the Surviving
Corporation, the Exchange Agent or the Buyer, as applicable, in accordance with the terms of the Escrow Agreement.

 
(ii)               Any portion of the Escrow Fund disbursed pursuant to the Escrow Agreement for the benefit of the Company

Equityholders shall be disbursed in accordance with this Section 2.1(e)(ii) and the Allocation Schedule. A portion of such disbursed amount equal to the
applicable Per Share Escrow Distribution that is payable in respect of each share of Company Stock converted pursuant to Section 2.1(c) shall be paid by the
Escrow Agent to the Exchange Agent pursuant to the terms of the Escrow Agreement for payment to the holder thereof. A portion of such disbursed amount
equal to the applicable Per Share Escrow Distribution that is payable in respect of each Company Option shall be paid by the Escrow Agent to the Buyer or the
Surviving Corporation pursuant to the terms of the Escrow Agreement for payment to the holder thereof through the Buyer’s or the Surviving Corporation’s
payroll (which amount shall be paid by the Buyer or the Surviving Corporation to such holder on the first payroll payment date after the Buyer’s or the Surviving
Corporation’s receipt of such amount; provided that if the Buyer or Surviving Corporation received such amount fewer than five (5) Business Days prior to such
payroll payment date, the amount shall be paid on the next payroll payment date, and in each case shall be subject to any applicable withholding as provided in
Section 2.10). For the avoidance of doubt, the Buyer shall (in accordance with the Allocation Schedule) cause (A) the Surviving Corporation to use any funds
distributed to the Surviving Corporation pursuant to this Section 2.1(e)(ii) and (B) the Exchange Agent to use any funds distributed to the Exchange Agent
pursuant to this Section 2.1(e)(ii) to make the payments provided for in this Section 2.1(e)(ii), and such funds shall not be used for any other purpose except as
provided in this Agreement.

 
(f)                Certain Adjustments to Per Share Amounts. All per share amounts payable to the Company Equityholders pursuant to this Article

II shall be adjusted, as applicable and appropriate, to reflect fully the effect of any reclassification, stock split, reverse split, stock dividend (including any
dividend or distribution of securities convertible into Company Stock), reorganization, recapitalization or other like change with respect to Company Stock
occurring (or for which a record date is established) after the date of this Agreement and prior to the Effective Time; provided that, in accordance with Sections
5.1 and 5.2, the Company shall not permit any such event to occur without the prior written consent of the Buyer.
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(g)               No Fractional Shares. Notwithstanding any other provision of this Agreement, no fractional shares of Buyer Common Stock shall

be issued in exchange for any Company Stock or Company Equity Awards, and no holder of any of the foregoing shall be entitled to receive a fractional share of
Buyer Common Stock. In the event that any holder of Company Stock or Company Equity Awards would otherwise be entitled to receive a fractional share of
Buyer Common Stock (after aggregating all shares and fractional shares of Buyer Common Stock issuable to such holder), then such holder shall be paid an
amount in Dollars (without interest) determined by multiplying (i) the Buyer Stock Price by (ii) the fraction of a share of Buyer Common Stock to which such
holder would otherwise be entitled, in which case Buyer shall make available to the Exchange Agent the amount of cash necessary to make such payments. The
parties acknowledge that payment of cash consideration in lieu of issuing fractional shares of Buyer Common Stock was not separately bargained for
consideration but represents merely a mechanical rounding off for purposes of simplifying the problems that would otherwise be caused by the issuance of
fractional shares of Buyer Common Stock.

 
2.2              Payment Fund. The procedures for exchanging outstanding shares of Company Stock for the consideration to be paid to the holders of such

Company Stock in connection with the Merger are as follows:
 
(a)                Exchange Agent. On the Closing Date, the Buyer shall (in accordance with Section 2.1(d)(ii)(E)) deposit the Payment Fund with

the Exchange Agent for payment to the Company Stockholders in accordance with this Section 2.2, the Allocation Schedule and an Exchange Agent Agreement
between the Buyer and the Exchange Agent. The Buyer shall cause the Exchange Agent to, pursuant to irrevocable instructions from the Buyer in accordance
with the Exchange Agent Agreement and the Allocation Schedule, deliver the Closing Cash Consideration out of the Payment Fund. The Buyer shall take all
actions necessary to ensure that, at the time such payment is to be made in accordance with this Agreement, subject to Section 2.2(d), the Payment Fund includes
sufficient cash to satisfy the Buyer’s obligation to pay the Closing Cash Consideration (to the extent to be paid by the Exchange Agent). The Payment Fund shall
not be used for any purpose other than as specified in this Section 2.2(a).

 
(b)               Exchange Procedures. Prior to the Closing, the Company shall deliver to each holder of record of a Certificate (i) a Letter of

Transmittal, which, among other things, shall include a general release of claims, a consent to the holdback of the Escrow Amount and the Company
Equityholder Representative Expense Amount and a consent to indemnification obligations of the Company Stockholders, (ii) a Lock-Up Agreement (if such
holder is receiving shares of Buyer Common Stock), (iii) an Investor Questionnaire and (iv) instructions for effecting the surrender of such Certificate in
exchange for the applicable Aggregate Consideration that is or may become payable with respect thereto pursuant to the terms of this Agreement; provided that
the Buyer shall assist the Company in developing arrangements for the delivery of such materials at Closing to holders of Company Stock to facilitate the
payment of Aggregate Closing Consideration to such stockholders as promptly as practicable following the Effective Time. Upon surrender of a Certificate for
cancellation to the Exchange Agent and delivery of a duly executed Letter of Transmittal (including the applicable Tax forms required thereby), Lock-Up
Agreement (if such holder is receiving shares of Buyer Common Stock) and Investor Questionnaire, the Buyer shall cause the Exchange Agent to pay promptly
(and in any event within three (3) Business Days) to the holder of such Certificate in exchange therefor cash in an amount equal to the Aggregate Closing
Consideration payable in respect of the shares of Company Stock represented by such Certificate, as determined in accordance with Section 2.1 and reflected on
the Allocation Schedule. In the event of a transfer of ownership of Company Stock which is not registered in the transfer records of the Company, the applicable
Aggregate Closing Consideration may be paid to a Person other than the Person in whose name the Certificate so surrendered is registered, if such Certificate is
presented to the Exchange Agent, accompanied by all documents required to evidence and effect such transfer and by evidence that any applicable stock transfer
Taxes have been paid. Until surrendered as contemplated by this Section 2.2(b), each Certificate shall be deemed at all times after the Effective Time to represent
only the right to receive upon such surrender the applicable Aggregate Closing Consideration and the applicable portion of the Future Contingent Payments that
become payable pursuant to this Agreement.
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(c)                No Further Ownership Rights in Company Stock. All consideration paid following the surrender for exchange of Certificates

evidencing shares of Company Stock (including any Future Contingent Payments payable with respect thereto) in accordance with the terms hereof shall be
deemed to have been paid in satisfaction of all rights pertaining to such shares of Company Stock, and from and after the Effective Time there shall be no further
registration of transfers on the stock transfer books of the Surviving Corporation of the shares of Company Stock which were outstanding as of immediately
prior to the Effective Time. If, after the Effective Time, Certificates are presented to the Surviving Corporation or the Exchange Agent for any reason, they shall
be cancelled and exchanged as provided in this Article II.

 
(d)               Termination of Payment Fund. Any amount deposited with the Exchange Agent on account of the Payment Fund that remains

undistributed to the holders of Company Stock six (6) months after the later of (i) the Effective Time or (ii) such time that such amount is so deposited shall be
delivered to the Buyer (subject to abandoned property, escheat or similar Law), upon the Buyer’s demand, and any holder of Company Stock who is entitled to
such amount under this Section 2.2 shall be entitled to receive such amount from the Buyer.

 
(e)                No Liability. To the extent permitted by applicable Law, none of the Buyer, the Transitory Subsidiary, the Company, the Surviving

Corporation or the Exchange Agent shall be liable to any Company Equityholder for any amount delivered to a public official pursuant to any applicable
abandoned property, escheat or similar Law.

 
(f)                Lost Certificates. If any Certificate shall have been lost, stolen or destroyed, upon the making of an affidavit of that fact and a

customary indemnification of the Company and the Buyer in a form reasonably satisfactory to the Buyer and the Exchange Agent by the Person claiming such
Certificate to be lost, stolen or destroyed and the posting of a bond as may be required by the Buyer or the Exchange Agent, the Buyer shall cause the Exchange
Agent to issue in exchange for such lost, stolen or destroyed Certificate the Aggregate Consideration deliverable in respect thereof pursuant to this Agreement.
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2.3              Dissenting Shares.

 
(a)                Notwithstanding anything to the contrary contained in this Agreement, Dissenting Shares shall not be converted into or represent

the right to receive any portion of the Aggregate Consideration in accordance with Section 2.1, but shall be entitled only to such rights as are granted by the
DGCL to a holder of Dissenting Shares.

 
(b)               If any Dissenting Shares shall lose their status as such (through failure to perfect or otherwise), then, as of the later of the Effective

Time or the date of loss of such status, such shares shall automatically be converted into and shall represent only the right to receive any portion of the Aggregate
Consideration otherwise payable in respect thereof pursuant to this Agreement, without interest thereon, upon surrender of the Certificate formerly representing
such shares.

 
(c)                The Company shall give the Buyer (i) prompt notice of any written demand for appraisal received by the Company prior to the

Effective Time pursuant to the DGCL, any withdrawal of any such demand and any other demand, notice or instrument delivered to the Company prior to the
Effective Time pursuant to the DGCL that relates to such demand and (ii) the opportunity to participate in all negotiations and proceedings with respect to any
such demand, notice or instrument. The Company shall not settle or make any payment or settlement offer prior to the Effective Time with respect to any such
demand, notice or instrument unless the Buyer shall have given its written consent to such settlement, payment or settlement offer, which consent shall not be
unreasonably withheld, conditioned or delayed.

 
2.4              Company Equityholder Representative.

 
(a)                By their execution of a Letter of Transmittal or Option Cancellation Agreement, as applicable, approval of the Merger and

adoption of this Agreement and/or their acceptance of any consideration pursuant to this Agreement, and without any further action on the part of any Company
Equityholder or the Company, the Company Equityholders hereby irrevocably (subject only to Section 2.4(f)) appoint the Company Equityholder Representative
as the representative, attorney-in-fact and exclusive agent of the Company Equityholders in connection with the transactions contemplated by this Agreement,
the Exchange Agent Agreement and the Escrow Agreement and in any litigation or arbitration involving this Agreement, the Exchange Agent Agreement or the
Escrow Agreement. In connection therewith, the Company Equityholder Representative is authorized to do or refrain from doing all further acts and things, and
to execute all such documents as the Company Equityholder Representative shall deem necessary or appropriate, and shall have the power and authority to:

 
(i)                 act for some or all of the Company Equityholders with regard to all matters pertaining to this Agreement, the Exchange

Agent Agreement or the Escrow Agreement;
 
(ii)               act for the Company Equityholders to transact matters of litigation;
 

7
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
(iii)             execute and deliver all amendments, waivers, ancillary agreements, certificates and documents that the Company

Equityholder Representative deems necessary or appropriate in connection with the consummation of the transactions contemplated by this Agreement, the
Exchange Agent Agreement or the Escrow Agreement, including delivering any update to or correction, amendment or modification of the Allocation Schedule
permitted by Section 2.7(a);

 
(iv)             receive funds, make payments of funds, and give receipts for funds;
 
(v)               do or refrain from doing, on behalf of the Company Equityholders, any further act or deed that the Company

Equityholder Representative deems necessary or appropriate in the Company Equityholder Representative’s discretion relating to the subject matter of this
Agreement, the Exchange Agent Agreement, the Company Equityholder Representative Engagement Agreement or the Escrow Agreement, in each case as fully
and completely as the Company Equityholders could do if personally present;

 
(vi)             give and receive all notices required to be given or received by the Company Equityholders under this Agreement, the

Exchange Agent Agreement or the Escrow Agreement;
 
(vii)           give any written direction to the Exchange Agent or the Escrow Agent;
 
(viii)         agree to, negotiate and/or comply with the determination of the Final Closing Cash Consideration and the Final Closing

Cash Consideration Adjustment pursuant to Section 2.6;
 
(ix)             agree to, negotiate, enter into settlements and compromises and/or comply with arbitration awards and court orders with

respect to claims relating to the Earn-Out Consideration or the Priority Review Voucher Payment or claims for indemnification made by the Buyer under Article
VIII; and

 
(x)               receive service of process in connection with any claims under this Agreement, the Exchange Agent Agreement and/or

the Escrow Agreement.
Notwithstanding the foregoing, the Company Equityholder Representative shall have no obligation to act on behalf of the Company Equityholders,

except as expressly provided herein, in the Escrow Agreement and in the Company Equityholder Representative Engagement Agreement, and, for the avoidance
of doubt, there are no obligations of the Company Equityholder Representative in any ancillary agreement, schedule, exhibit or the Company Disclosure
Schedule.

 
(b)               All decisions and actions of the Company Equityholder Representative on behalf of the Company Equityholders shall be deemed

to be facts ascertainable outside of the Merger Agreement and shall be binding upon all Company Equityholders, and no Company Equityholder shall have the
right to object, dissent, protest or otherwise contest the same. All defenses which may be available to any Company Equityholder to contest, negate or disaffirm
the action of the Company Equityholder Representative taken in good faith under this Agreement, the Escrow Agreement or the Company Equityholder
Representative Engagement Agreement are waived.
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(c)                At the Effective Time, the Buyer shall pay the Company Equityholder Representative Expense Amount to the Company

Equityholder Representative as set forth in Section 2.1(d)(ii)(C), which Company Equityholder Representative Expense Amount shall be maintained by the
Company Equityholder Representative in a segregated account and shall be used (i) for the purposes of paying directly or reimbursing the Company
Equityholder Representative for any Company Equityholder Representative Expenses incurred pursuant to this Agreement, the Escrow Agreement or any
Company Equityholder Representative Engagement Agreement, or (ii) as otherwise determined by the Advisory Group. The Company Equityholder
Representative is not providing any investment supervision, recommendations or advice and shall have no responsibility or liability for any loss of principal of
the Company Equityholder Representative Expense Amount other than as a result of its gross negligence or willful misconduct. The Company Equityholder
Representative is not acting as a withholding agent or in any similar capacity in connection with the Company Equityholders and has no Tax reporting or income
distribution obligations. The Company Equityholders will not receive any interest on the Company Equityholder Representative Expense Amount and assign to
the Company Equityholder Representative any such interest. Subject to Advisory Group approval, the Company Equityholder Representative may contribute
funds to the Company Equityholder Representative Expense Amount from any consideration otherwise distributable to the Company Equityholders. The
Company Equityholder Representative shall be reimbursed for reasonable out-of-pocket expenses incurred in the performance of the Company Equityholder
Representative’s duties (including the reasonable fees and expenses of counsel) under this Agreement, the Escrow Agreement, the Exchange Agent Agreement
and the Company Equityholder Representative Engagement Agreement from the Company Equityholder Representative Expense Amount and, if the remaining
Company Equityholder Representative Expense Amount is insufficient to pay such expenses, from the first proceeds from Future Contingent Payments
otherwise available for distribution to the Company Equityholders. Upon the determination of the Company Equityholder Representative that retaining any
portion of the Company Equityholder Representative Expense Amount is no longer necessary, the Company Equityholder Representative shall deliver any then
remaining portion of the Company Equityholder Representative Expense Amount (the “Company Equityholder Representative Account Payment”) to the
Exchange Agent, which the Buyer shall cause promptly to pay (i) a portion thereof equal to the applicable Per Share Expense Fund Distribution that is
represented by each share of Company Stock converted pursuant to Section 2.1(c) to the Exchange Agent for payment to the holder thereof and (ii) a portion
thereof equal to the applicable Per Share Expense Fund Distribution that is represented by each Company Option to the Buyer or the Surviving Corporation for
payment to the holder thereof (which amount shall be paid by the Buyer or the Surviving Corporation to such holder on the first payroll payment date after the
Buyer’s or the Surviving Corporation’s receipt of such amount; provided that if the Buyer or Surviving Corporation received such amount fewer than five (5)
Business Days prior to such payroll payment date, the amount shall be paid on the next payroll payment date, and in each case shall be subject to any applicable
withholding as provided in Section 2.10). The Company Equityholder Representative shall hold, invest, reinvest and disburse the Company Equityholder
Representative Expense Amount in trust for all of the Company Equityholders, and the Company Equityholder Representative Expense Amount shall not be
used for any other purpose and shall not be available to the Buyer to satisfy any claims hereunder. The Company Equityholder Representative Expense Amount
shall be treated as having been received and voluntarily set aside by the Company Equityholders at the time of Closing (and, for the avoidance of doubt, Tax
withholding with respect to such deemed receipt by any Company Equityholder shall be satisfied from such Company Equityholder’s respective share of the
Aggregate Closing Consideration and shall not reduce the Company Equityholder Representative Expense Amount).
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(d)               The Company Equityholder Representative shall act for the Company Equityholders on all of the matters set forth in this

Agreement, the Exchange Agent Agreement and the Escrow Agreement in the manner the Company Equityholder Representative believes to be in the best
interest of the Company Equityholders. The Company Equityholder Representative shall be entitled to: (i) rely upon the Allocation Schedule, (ii) rely upon any
signature believed by it to be genuine, and (iii) reasonably assume that a signatory has proper authorization to sign on behalf of the applicable Company
Equityholder or other party. The Company Equityholder Representative is authorized to act on behalf of the Company Equityholders notwithstanding any
dispute or disagreement among the Company Equityholders. In taking any action as Company Equityholder Representative, the Company Equityholder
Representative may rely conclusively, without any further inquiry or investigation, upon any certification or confirmation, oral or written, given by any Person
whom the Company Equityholder Representative reasonably believes to be authorized thereunto. The Company Equityholder Representative may, in all
questions arising hereunder, rely on the advice of counsel, and the Company Equityholder Representative shall not be liable to any of the parties hereto or to any
Company Equityholder for anything done, omitted or suffered in good faith by the Company Equityholder Representative based on such advice. The Company
Equityholder Representative undertakes to perform such duties and only such duties as are specifically set forth in this Agreement and no implied covenants or
obligations shall be read into this Agreement against the Company Equityholder Representative. Certain Company Equityholders have entered into an
engagement agreement with the Company Equityholder Representative (the “Company Equityholder Representative Engagement Agreement”) to provide
direction to the Company Equityholder Representative in connection with its services under this Agreement, the Escrow Agreement and the Company
Equityholder Representative Engagement Agreement (such Company Equityholders, including their individual representatives, collectively hereinafter referred
to as the “Advisory Group”). Neither the Company Equityholder Representative nor its members, managers, directors, officers, contractors, agents and
employees nor any member of the Advisory Group (collectively, the “Company Equityholder Representative Group”), shall have any liability to any of the
parties hereto or the Company Equityholders for any act done or omitted hereunder as Company Equityholder Representative while acting in good faith. The
Company Equityholder Representative Group shall be indemnified, defended and held harmless by the Company Equityholders, on a several and not joint basis,
from and against any loss, liability, claims, damages, fees, costs, judgments, fines or amounts paid in settlement or expense (including fees, disbursements and
costs of counsel and other skilled professionals and in connection with seeking recovery from insurers) (collectively, the “Company Equityholder Representative
Expenses”) incurred in good faith on the part of the Company Equityholder Representative and arising out of or in connection with the acceptance or
administration of the Company Equityholder Representative’s duties hereunder, under the Escrow Agreement, under the Exchange Agent Agreement or under
the Company Equityholder Representative Engagement Agreement. Any such claim for indemnification shall be satisfied first from any then available portion of
the remaining Company Equityholder Representative Expense Amount and, if such amount is insufficient to satisfy any such loss, liability or expense, from the
first proceeds from Future Contingent Payments otherwise available for distribution to the Company Equityholders or by a claim against the Company
Equityholders (with each Company Equityholder liable for such Company Equityholder’s Pro Rata Share of the applicable Per Share Future Contingent
Consideration, Per Share Expense Fund Distribution and Per Share Escrow Distribution of any such claim that is represented by such Company Equityholder’s
Company Stock and Company Options). The Company Equityholders acknowledge that the Company Equityholder Representative shall not be required to
expend or risk its own funds or otherwise incur any financial liability in the exercise or performance of any of its powers, rights, duties or privileges or pursuant
to this Agreement, the Escrow Agreement or the transactions contemplated hereby. Furthermore, the Company Equityholder Representative shall not be required
to take any action unless the Company Equityholder Representative has been provided with funds, security or indemnities which, in its determination, are
sufficient to protect the Company Equityholder Representative against the costs, expenses and liabilities which may be incurred by the Company Equityholder
Representative in performing such actions.
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(e)                In the event the Company Equityholder Representative becomes unable to perform the Company Equityholder Representative’s

responsibilities hereunder or resigns from such position, the Company Equityholders (acting by a written instrument signed by holders of Company Stock who
held, as of immediately prior to the Effective Time, a majority (by voting power) of the then outstanding shares of Company Stock) shall select another
representative to fill the vacancy of the Company Equityholder Representative, and such substituted representative shall be deemed to be the Company
Equityholder Representative for all purposes of this Agreement. The Company Equityholder Representative may be removed only upon delivery of written
notice to the Buyer signed by Persons who, as of immediately prior to the Effective Time, held a majority (by voting power) of the then outstanding shares of
Company Stock. The immunities and rights to indemnification shall survive the resignation or removal of the Company Equityholder Representative or any
member of the Advisory Group and the Closing and/or any termination of this Agreement and the Escrow Agreement.

 
(f)                For all purposes of this Agreement:

 
(i)                 the Buyer shall be entitled to rely conclusively on the instructions and decisions of the Company Equityholder

Representative as to the settlement of any disputes or claims under this Agreement, or any other actions required or permitted to be taken by the Company
Equityholder Representative hereunder, and no party hereunder or any Company Equityholder shall have any cause of action against the Buyer for any action
taken by the Buyer, the Surviving Corporation or any of their Affiliates in reliance upon the instructions or decisions of the Company Equityholder
Representative;
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(ii)               the provisions of this Section 2.4 are independent and severable, are irrevocable (subject only to Section 2.4(f)) and

coupled with an interest and shall be enforceable notwithstanding any rights or remedies that any Company Equityholder may have in connection with the
transactions contemplated by this Agreement; and

 
(iii)             the provisions of this Section 2.4 shall survive the death, incompetence, bankruptcy or liquidation of any Company

Equityholder or any delivery of an assignment of any Company Equityholder’s interest in the Escrow Fund and all actions of the Company Equityholder
Representative taken hereunder, under the Escrow Agreement or under the Company Equityholder Representative Engagement Agreement be binding upon the
executors, heirs, legal representatives, personal representatives, successor trustees and successors of each Company Equityholder as if expressly confirmed and
ratified in writing by such Company Equityholder, and any references in this Agreement to a Company Equityholder shall mean and include the successors to the
rights of each applicable Company Equityholder hereunder, whether pursuant to testamentary disposition, the Laws of descent and distribution or otherwise.

 
2.5              Treatment of Company Equity Awards.

 
(a)                No Company Option will be continued, assumed or substituted for by the Buyer or the Company as part of the Merger. As of

immediately prior to the Effective Time, each Company Option that is then outstanding (whether such Company Option is vested or unvested, but not to the
extent it has theretofore been exercised) shall vest in full and be converted, in settlement and cancellation thereof, into the right to receive the Per Share Option
Consideration with respect to each share of Company Common Stock underlying such Company Option, subject to the conditions set forth in Section 2.5(d).

 
(b)               No Company Restricted Stock Award will be continued, assumed or substituted for by the Buyer or the Company as part of the

Merger. As of immediately prior to the Effective Time, each Company Restricted Stock Award that is unvested in whole or in part shall vest in full (and all
shares of Company Common Stock previously issued in connection with such Company Restricted Stock Award shall be converted pursuant to Section 2.1(c)
(iii)), subject to the conditions set forth in Section 2.5(d).

 
(c)                Promptly (and in any event within five (5) Business Days) after the date hereof (but, notwithstanding the foregoing, no later than

the Closing Date), the Company shall deliver to each holder of Company Equity Awards a notice describing the treatment of such Company Equity Awards
pursuant to Section 2.5(a) and the deadline for exercising such Company Options, in the form attached hereto as Exhibit B-1 (“Optionholder Notice”).

 
(d)               Subject to the Buyer’s receipt from a holder of Company Options of a duly-executed (i) Lock-Up Agreement (if such holder is

receiving shares of Buyer Common Stock), (ii) Investor Questionnaire and (iii) Option Cancellation Agreement in the form attached hereto as Exhibit B-2 (an
“Option Cancellation Agreement”), the Buyer shall, or shall cause the Surviving Corporation to pay, as promptly as practicable through its payroll (and in any
event no later than the next payroll date of the Buyer or the Surviving Corporation that occurs at least five (5) Business Days following later of (x) the Closing
Date or (y) the date upon which the Buyer receives from the applicable holder of Company Options the documents described in clauses (i) - (iii) above) to each
holder of Company Options, with respect to each share of Company Common Stock underlying such Company Option, the Per Share Closing Option
Consideration, subject to any applicable withholding as provided in Section 2.10, in accordance with the Allocation Schedule. The Buyer shall pay, or shall
cause the Surviving Corporation to pay, through its payroll (no later five (5) Business Days after the Closing with respect to holders of Company Options who
have delivered Option Cancellation Agreements by the Closing Date or, otherwise (but subject to delivery of an Option Cancellation Agreement by the
applicable holder), no later than the next payroll date of the Buyer or the Surviving Corporation that occurs at least five (5) Business Days following the payment
of a Future Contingent Payment to the Company Stockholders), to each holder of Company Options, with respect to each share of Company Common Stock
underlying such Company Option, the applicable Per Share Future Contingent Consideration, Per Share Expense Fund Distribution and Per Share Escrow
Distribution, subject to any applicable withholding as provided in Section 2.10, in accordance with the Allocation Schedule.
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(e)                The Company shall, prior to the Effective Time, take or cause to be taken all actions necessary to cause the termination of the

Company Stock Plan without further obligation or liability to Buyer or its Affiliates.
 
2.6              Closing Cash Consideration Adjustment. The Estimated Closing Cash Consideration and the Final Closing Cash Consideration Adjustment

shall be determined as set forth below in this Section 2.6:
 
(a)                Estimated Closing Cash Consideration. On the date hereof, the Company shall deliver to the Buyer a statement setting forth the

Company’s estimate of the amount of Closing Cash Consideration, including each component thereof (such amount, the “Estimated Closing Cash
Consideration” and such statement, the “Estimated Closing Cash Consideration Statement”). The Estimated Closing Cash Consideration Statement and each
component thereof shall be prepared and calculated in accordance with GAAP (applied on a basis consistent with the preparation of the Company Financial
Statements) and in a manner consistent with the methodology and format set forth in the illustrative example of the Estimated Closing Cash Consideration
Statement attached hereto as Exhibit C-1 (the “Illustrative Closing Cash Consideration Statement”). Notwithstanding the foregoing, the Illustrative Closing Cash
Consideration Statement shall be, and shall constitute the Company’s delivery of, the Estimated Closing Cash Consideration Statement. During the period
beginning on the date of delivery of the Estimated Closing Cash Consideration Statement by the Company until the Closing Date, the Company shall consult
with the Buyer (including by giving the Buyer an opportunity to provide comments to the Estimated Closing Cash Consideration Statement), the Company and
the Buyer shall work in good faith to resolve any differences the Company and the Buyer may have with respect to any of the amounts or calculations set forth in
the Estimated Closing Cash Consideration Statement, and the Company will provide the Buyer and its representatives reasonable access to the work papers and
other books and records used in preparing the Estimated Closing Cash Consideration Statement and upon reasonable notice and during normal business hours,
afford the Buyer and its representatives access to the relevant personnel and its external representatives of the Company to verify the accuracy of such amounts
as reasonably requested by the Buyer.
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(b)               Post-Closing Adjustment.

 
(i)                 Before 5:00 p.m., Eastern Time, on the sixtieth (60th) calendar day after the Effective Time, the Buyer shall prepare and

deliver to the Company Equityholder Representative a statement setting forth the Buyer’s calculation of the Closing Cash Consideration, including each
component thereof (such amount, the “Preliminary Closing Cash Consideration” and such statement, the “Preliminary Closing Cash Consideration Statement”)
in a manner consistent with the methodology and format set forth in the Illustrative Closing Cash Consideration Statement. If the Buyer does not deliver the
Preliminary Closing Cash Consideration Statement to the Company Equityholder Representative by 5:00 p.m., Eastern time, on the sixtieth (60th) calendar day
after the Effective Time, then the Estimated Closing Cash Consideration shall be deemed for all purposes of this Agreement to be the “Final Closing Cash
Consideration,” the Estimated Closing Cash Consideration Statement shall be deemed for all purposes of this Agreement to be the “Final Closing Cash
Consideration Statement” and each shall be final and binding on all parties to this Agreement and on all Company Equityholders.

 
(ii)               If the Company Equityholder Representative agrees in writing to Buyer’s calculation of the Closing Cash Consideration,

as proposed in Buyer’s Preliminary Closing Cash Consideration Statement, then such Preliminary Closing Cash Consideration shall be deemed for all purposes
of this Agreement to be the “Final Closing Cash Consideration,” such Preliminary Closing Cash Consideration Statement shall be deemed for all purposes of this
Agreement to be the “Final Closing Cash Consideration Statement” and each shall be final and binding on all parties to this Agreement and on all Company
Equityholders.

 
(iii)             If the Company Equityholder Representative disputes the Preliminary Closing Cash Consideration as shown on Buyer’s

Preliminary Closing Cash Consideration Statement, then the Company Equityholder Representative shall deliver to the Buyer within thirty (30) days after receipt
of the Preliminary Closing Cash Consideration Statement a statement setting forth the Company Equityholder Representative’s calculation of the Closing Cash
Consideration, including each component thereof (an “Objection Statement”). The Buyer and the Company Equityholder Representative shall seek in good faith
to resolve such differences regarding the determination of the Closing Cash Consideration for a period of thirty (30) days after the Buyer’s receipt of the
Objection Statement from the Company Equityholder Representative.

 
(A)             If the Buyer and the Company Equityholder Representative reach a final resolution on the Closing Cash

Consideration within thirty (30) days after the Buyer’s receipt of the Objection Statement given by the Company Equityholder Representative (or within any
additional period as mutually agreed to between the Buyer and the Company Equityholder Representative), then the Closing Cash Consideration agreed upon by
the Buyer and the Company Equityholder Representative shall be deemed for all purposes of this Agreement to be the “Final Closing Cash Consideration,” the
corresponding statement calculating such Closing Cash Consideration shall be deemed for all purposes of this Agreement to be the “Final Closing Cash
Consideration Statement” and each shall be final and binding on all parties to this Agreement and on all Company Equityholders.
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(B)              If the Buyer and the Company Equityholder Representative do not reach a final resolution on the Closing Cash

Consideration within thirty (30) days after the Buyer’s receipt of the Objection Statement (or within any additional period as mutually agreed to between the
Buyer and the Company Equityholder Representative), then the Buyer and the Company Equityholder Representative shall be entitled to engage
PricewaterhouseCoopers or another nationally recognized auditing firm mutually agreeable to the Buyer and the Company Equityholder Representative (the
“Neutral Accountant”) to determine, in the manner provided below, the Closing Cash Consideration, pursuant to an engagement agreement executed by the
Company Equityholder Representative, the Buyer and the Neutral Accountant. The Company Equityholder Representative and the Buyer shall each be entitled
to make a presentation to the Neutral Accountant, pursuant to procedures to be agreed to in good faith among the Company Equityholder Representative, the
Buyer and the Neutral Accountant (or, if they cannot agree on such procedures, pursuant to procedures determined by the Neutral Accountant), regarding each of
their respective calculations of the Closing Cash Consideration; and the Company Equityholder Representative and the Buyer shall instruct the Neutral
Accountant to resolve such differences and determine the Closing Cash Consideration within twenty (20) Business Days after the completion of such
presentations to the Neutral Accountant. Absent fraud or manifest error, or contravention with clause (C) below, the Neutral Accountant’s determination of the
Closing Cash Consideration hereunder shall for all purposes of this Agreement be deemed to be the “Final Closing Cash Consideration,” the statement setting
forth the Neutral Accountant’s calculation thereof shall for all purposes of this Agreement be deemed to be the “Final Closing Cash Consideration Statement”
and each shall be final and binding on all parties to this Agreement and on all Company Equityholders.

 
(C)              The Neutral Accountant shall not be authorized or permitted to: (1) determine any questions or matters

whatsoever under or in connection with this Agreement except for the resolution of differences between the Company Equityholder Representative and the
Buyer regarding the determination of the Closing Cash Consideration in accordance with this Section 2.6; (2) resolve any such differences by making an
adjustment to the Closing Cash Consideration or any component thereof that is outside of the range defined by amounts as finally proposed by the Buyer in the
Preliminary Closing Cash Consideration or the Company Equityholder Representative in the Objection Statement; or (3) apply any accounting principles,
policies, methods, treatments or procedures other than those that are in accordance with GAAP (applied on a basis consistent with the preparation of the
Company Financial Statements) and consistent with the methodology and format set forth in the Illustrative Closing Cash Consideration Statement. In
determining the Closing Cash Consideration hereunder, the Neutral Accountant shall act as an expert and not as arbitrator.

 
(D)             The fees and expenses of the Neutral Accountant will be paid by the Company Equityholders (out of the Escrow

Fund), on the one hand, and by the Buyer, on the other hand, according to the degree to which the positions of the respective parties are not accepted by the
Neutral Accountant.
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(iv)             The “Final Closing Cash Consideration Adjustment” shall be equal to (A) the Final Closing Cash Consideration (as set

forth on the Final Closing Cash Consideration Statement), as finally determined pursuant to this Section 2.6, minus (B) the Estimated Closing Cash
Consideration. For the avoidance of doubt, the Final Closing Cash Consideration Adjustment may be a positive or negative number. If the Final Closing Cash
Consideration Adjustment is less than zero (0), then the Buyer shall be entitled to receive payment of the Final Closing Cash Consideration Adjustment from any
then available Escrow Fund pursuant to Section 2.1(e)(i); provided that, if the Final Closing Cash Consideration Adjustment is less than zero (0) by $1,000,000
or more, then the Buyer may elect to setoff against any payment of Earn-Out Consideration that may become payable all or any portion of the Final Closing
Cash Consideration Adjustment. If the Final Closing Cash Consideration Adjustment is greater than zero (0), then promptly (and in no event later than two (2)
Business Days after the date of determination of the Final Closing Cash Consideration): (1) a portion thereof equal to the Per Share Adjustment Amount that is
represented by each share of Company Stock converted pursuant to Section 2.1(c), less the portion thereof to be paid to Leerink Partners LLC as set forth on the
Allocation Schedule, shall be paid by the Buyer to the Exchange Agent for payment to the holder thereof, (2) a portion thereof equal to the Per Share Adjustment
Amount that is represented by each Company Option, less the portion thereof to be paid to Leerink Partners LLC as set forth on the Allocation Schedule, shall be
paid by the Buyer or the Surviving Corporation to the holder thereof (which amount shall be paid by the Buyer or the Surviving Corporation to such holder on
the first payroll payment date after the Buyer’s or the Surviving Corporation’s receipt of such amount; provided that if the Buyer or Surviving Corporation
received such amount fewer than five (5) Business Days prior to such payroll payment date, the amount shall be paid on the next payroll payment date, and (3)
the portion thereof to be paid to Leerink Partners LLC as set forth on the Allocation Schedule shall be paid by the Buyer to Leerink Partners LLC, in each case
shall be subject to any applicable withholding as provided in Section 2.10). For the avoidance of doubt, the Buyer shall (in accordance with the Allocation
Schedule) cause (x) the Surviving Corporation to use any funds distributed to the Surviving Corporation pursuant to this Section 2.6(b)(iv) and (y) the Exchange
Agent to use any funds distributed to the Exchange Agent pursuant to this Section 2.6(b)(iv) to make the payments provided for in this Section 2.6(b)(iv), and
such funds shall not be used for any other purpose.

 
(v)               The Buyer shall provide or cause to be provided to the Company Equityholder Representative and its attorneys,

accountants and other agents reasonable access (including electronic access, to the extent available), during normal business hours, to the applicable books,
records, properties and personnel of the Buyer, the Company and the Surviving Corporation for purposes of (A) evaluating the information in the Preliminary
Closing Cash Consideration and the Closing Cash Consideration and (B) preparing any Objection Statement.

 
(vi)             The parties agree that, except for the rights of the Buyer Indemnified Parties under Section 8.1(c), the procedures set forth

in this Section 2.6 shall be the sole and exclusive method for resolving any disputes with respect to the determination of the Final Closing Cash Consideration;
provided that this provision shall not prohibit the Buyer or the Company Equityholder Representative from instituting litigation to enforce the ruling of the
Neutral Accountant.
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2.7              Allocation Schedule; Payments of Future Contingent Payments.

 
(a)                On the date hereof, the Company shall deliver to the Buyer and the Exchange Agent the Allocation Schedule (attached as an

exhibit to the Closing Payment Certificate). The Illustrative Allocation Schedule shall be, and shall constitute the Company’s delivery of, the Allocation
Schedule. From time to time after the Effective Time and without limiting the rights of the Buyer Indemnified Parties under Section 8.1(e), the Company
Equityholder Representative may, by written notice to the Buyer, update, correct or otherwise amend or modify the Allocation Schedule in any manner that is not
otherwise inconsistent with the express provisions of this Article II and in a manner that will not increase the aggregate consideration that is paid hereunder.

 
(b)               The Exchange Agent shall make all payments constituting the Closing Cash Consideration to the applicable Company

Stockholders in accordance with the Allocation Schedule, and the Buyer or the Surviving Corporation shall pay the portion of the Closing Cash Consideration
payable in respect of Company Options pursuant to Section 2.5(a) to the holders thereof in accordance with the Allocation Schedule (subject to any applicable
withholding as provided in Section 2.10).

 
(c)                The portion of each Future Contingent Payment payable in respect of Company Stock shall be paid by the Buyer or the Surviving

Corporation to the Exchange Agent for the benefit of the holders thereof, and the portion of each Future Contingent Payment payable in respect of Company
Options shall be paid (subject to any applicable withholding as provided in Section 2.10) by the Buyer or the Surviving Corporation to the holders thereof, in
each case in accordance with the Allocation Schedule within the time periods set forth herein for such payments.

 
(d)               The parties understand and agree that (i) the Future Contingent Payments are an integral part of the consideration payable to the

Company Equityholders in connection with the transactions contemplated hereby and shall be payable without offset or counterclaim, except as otherwise set
forth herein, (ii) the Company Equityholders have no rights as a security holder of the Surviving Corporation or the Buyer as a result of their right to receive the
Future Contingent Payments, and (iii) except as otherwise provided in Section 2.8(e)(ii)(C), no interest is payable as additional consideration with respect to the
Aggregate Closing Consideration or any of the Future Contingent Payments. For the avoidance of doubt, subject to Section 2.8, more than one (1) Future
Contingent Payment may become payable as provided herein.

 
2.8              Earn-Out Consideration.

 
(a)                The Company Equityholders shall be entitled, on a Product-by-Product and country-by-country basis, to (i) [****] of annual

calendar year Net Sales of each Product during the applicable Earn-Out Term for such Product in such country that are within the first [****] of aggregate (in all
countries in which the applicable Earn-Out Term(s) for the applicable Product(s) have not ended) worldwide Net Sales of Products during such calendar year, (ii)
[****] of annual calendar year Net Sales of each Product during the applicable Earn-Out Term for such Product in such country that are within the next [****]
of aggregate (in all countries in which the applicable Earn-Out Term(s) for the applicable Product(s) have not ended) worldwide Net Sales of Products during
such calendar year and (iii) [****] of annual calendar year Net Sales of each Product during the applicable Earn-Out Term for such Product in such country that
are in excess of [****] of aggregate (in all countries in which the applicable Earn-Out Term(s) for the applicable Product(s) have not ended) worldwide Net
Sales of Products during such calendar year (the “Earn-Out Consideration”). For the avoidance of doubt, any damages or other monetary awards recovered by
the Buyer Group in connection with a proceeding to address infringement or misappropriation by a third party of any patent relating to the manufacture, use,
sale, offer for sale or importation of a Product, after the payment of any costs or expenses of the party bringing suit, to the extent that is payable in lieu of lost
sales or lost profits for a Product, shall be deemed to be Net Sales for purposes of calculating the Earn-Out Consideration payable to the Company Equityholders
under this Agreement.
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(b)               Diligence. Following the Closing, the Buyer shall, and shall cause each applicable member of the Buyer Group to, use

Commercially Reasonable Efforts to (i) prosecute and seek the issuance of a patent covering a Product from any of the patents listed in Section 3.10(a) of the
Company Disclosure Schedule, (ii) seek Orphan Drug Exclusivity for Product(s) in each country in which such exclusivity is available and in which a member
of the Buyer Group commercializes such Product(s), (iii) seek marketing approval for a Product from the FDA and the EMA, (iv) complete the Current Phase 3
Clinical Trial in accordance with Schedule 2.8(b) attached hereto and (v) commercialize a Product until the end of the applicable Earn-Out Term, in each case
with respect to (i), (ii), (iii), (iv) and (v), to the extent Commercially Reasonable to do so; provided that neither Buyer nor any other member of the Buyer Group
shall have any obligation to take any action to the extent: (1) Buyer or the applicable member of the Buyer Group is prohibited from doing so by an applicable
regulatory authority or by applicable Law; (2) undertaking any trial or other activity would reasonably be expected to represent an inappropriate risk to patient
safety, as reasonably determined by the Buyer in good faith; or (3) doing so would reasonably be expected to cause significant damage to the overall long-term
value of the Product; provided, further, that, so long as the Buyer is using Commercially Reasonable Efforts to develop or to commercialize one Product, nothing
in this Agreement shall require the Buyer or any other member of the Buyer Group to develop or to commercialize any other Product; provided, further, that
nothing in this Agreement shall require the Buyer or any other member of the Buyer Group to [****].

 
(c)                Reporting; Meetings.

 
(i)                 Reporting. From and after the Closing and until such time as all Earn-Out Consideration and the Priority Review

Voucher Payment have been paid by the Buyer pursuant to this Section 2.8 or Section 2.11, respectively or until all development efforts cease in accordance with
this Agreement (or in case of the Priority Review Voucher Payment that the Voucher has not been issued and is not capable of being issued), the Buyer shall
provide the Company Equityholder Representative, within [****] days following (A) as to the [****] ending following the Effective Time, [****] of each such
calendar year, and (B) thereafter, [****] of each such calendar year, with reasonably detailed periodic written reports of the status of activities of the members of
the Buyer Group reasonably pertinent to the Earn-Out Consideration or the Voucher, as applicable, and their then-current plans with respect to the development
and commercialization of the Products that include the following, with respect to the Products and the Voucher:
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(A)             the status of planned and ongoing clinical trials, including [****];
 
(B)              the status of material completed regulatory filings (including applications for manufacturing, marketing and

pricing approvals);
 
(C)              material correspondence with Governmental Entities regarding regulatory matters with respect to the Voucher;

and
 
(D)             other matters relating to the status of the Voucher and the status of development, Regulatory Approval or

manufacture of any Product that would be reasonably likely to materially impact whether and when any Earn-Out Consideration is earned.
 
(ii)               Net Sales Reporting, Records and Audits.

 
(A)             Quarterly Net Sales Reports. During the Earn-Out Term, the Buyer shall provide the Company Equityholder

Representative, within [****] days following the end of each calendar quarter, with a Net Sales report setting forth, on an aggregate basis, gross amounts
invoiced on sales of the Products, all deductions subtracted therefrom in calculating Net Sales (on a deduction category-by-deduction category basis) and Net
Sales.

 
(B)              Records and Audits.

 
A.                During the Earn-Out Term, the Buyer agrees to keep, and to cause all other members of the Buyer

Group to keep, full, clear and accurate records for a minimum period of [****] after the relevant Net Sales occur, setting forth the sales of the Products in
sufficient detail to enable Net Sales to be determined.

 
B.                 Buyer further agrees, upon not less than [****] prior written notice, to permit, and to cause all other

members of the Buyer Group to permit, the books and records relating to such Net Sales to be examined by an independent accounting firm selected by the
Company Equityholder Representative and reasonably acceptable to Buyer for the purpose of verifying reports provided by Buyer under Section 2.8(c)(ii)(A).
Such audit shall not be performed more frequently than once in any twelve (12)-month period, and shall be conducted under appropriate confidentiality
provisions, for the sole purpose of verifying the accuracy and completeness of such reports. The independent accounting firm shall have the right to make copies
of relevant portions of the audited books and records; provided that any such copies shall be the confidential information of the applicable member of the Buyer
Group and shall be protected by appropriate confidentiality obligations.

 
C.                 Such examination is to be made at the expense of the Company Equityholders, except if the results of

the audit reveal an underreporting of Net Sales under this Agreement of [****] or more in any calendar year, in which case reasonable out-of-pocket audit fees
for such examination shall be paid by the Buyer.
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(iii)             Meetings. Following receipt by the Company Equityholder Representative of each such report, (i) the Company

Equityholder Representative may request a meeting with a senior representative of the Buyer designated by Buyer having knowledge thereof (the “Buyer
Representative”) and (ii) the Buyer Representative shall use diligent efforts to respond in reasonable detail, during such meeting, telephone conference or video
conference if practicable (or, if not then practicable, as soon as practicable thereafter), to the Company Equityholder Representative’s reasonable inquiries, in
each case for the purpose of providing the Company Equityholder Representative with an opportunity to inquire about the content of such report and the efforts,
progress and plans of the Buyer and/or the other members of the Buyer Group relating to the Earn-Out Consideration and to obtaining the Voucher. If the
Company Equityholder Representative so requests a meeting, the Company Equityholder Representative and the Buyer Representative shall promptly, and in
any event not later than [****] following such request, meet in person or by telephone conference or video conference as mutually agreed by the applicable
parties. Nothing in this Section 2.8(c)(iii) shall require the Buyer Representative to provide more information than the Buyer otherwise is required to provide
pursuant to this Section 2.8(c).

 
(d)               Sale of Product Line. If at any time the Buyer or any of its Affiliates (including the Surviving Corporation) directly or indirectly

consummates a Product Line Sale, then the Buyer shall require, as a condition to the consummation of such Product Line Sale, that the acquirer assume, in an
assumption agreement to which the Company Equityholders are made third party beneficiaries, the Buyer’s remaining obligations under this Section 2.8 and
under Section 2.11, as applicable. In the event the acquirer is a publicly traded company with a market capitalization of not less than [****] at the time of such
Product Line Sale, the Buyer shall have no further responsibility or liability for such obligations under this Section 2.8 and under Section 2.11 once the acquirer
has assumed such obligations as set forth above. In the event of a Product Line Sale to any other Person, the Buyer shall remain liable for the remaining
obligations under this Section 2.8 and under Section 2.11 and the Company Equityholder Representative may enforce those obligations directly against the
Buyer to the extent such purchaser shall have not fully performed those obligations within [****] of the date required under this Agreement.

 
(e)                Payments.

 
(i)                 Within [****] after the end of each calendar quarter in which Net Sales giving rise to Earn-Out Consideration occur, the

Buyer shall (or shall cause the Surviving Corporation to) pay in cash (A) through its payroll system to the applicable Company Equityholders in respect of their
Company Options the applicable Per Share Future Contingent Consideration attributable to such Earn-Out Consideration, (B) to the Exchange Agent (for further
distribution to the Company Stockholders) the applicable Per Share Future Contingent Consideration attributable to such Earn-Out Consideration and (C) to
Leerink Partners LLC the portion of such Future Contingent Payments set forth on the Allocation Schedule. Each such payment shall be made in accordance
with the Allocation Schedule.

 
(ii)               The parties understand and agree that (A) the Earn-Out Consideration and the Priority Review Voucher Payment are an

integral part of the consideration payable to the Company Equityholders in connection with the transactions contemplated hereby and shall be payable without
setoff or counterclaim, except as otherwise provided herein and (B) the Company Equityholders have no rights as a security holder of the Surviving Corporation
or the Buyer as a result of their right to receive the Earn-Out Consideration and the Priority Review Voucher Payment.
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(f)                Confidentiality. All information provided to the Company Equityholder Representative or any of its representatives pursuant to

this Section 2.8 or Section 2.11, whether written or oral, shall be held in confidence by such Person; provided that the Company Equityholder Representative
may disclose such information, in each case on a confidential basis, to (i) its advisors, employees and consultants and (ii) to any Company Equityholder that is
subject to a Joinder Agreement or separate confidentiality agreement in a form acceptable to the Buyer, including, for the avoidance of doubt, the Advisory
Group, and any such Company Equityholder that is a venture capital fund or other institutional or strategic investor may disclose to its limited partners such
venture capital fund’s or other institutional or strategic investor’s share of the total Future Contingent Payments payable or that may become payable under this
Agreement and the valuation such venture capital fund has placed on its expected return from the Merger.

 
2.9              Non-Transferability.

 
(a)                The right of any Company Equityholder to receive any amounts with respect to the Earn-Out Consideration or any other Future

Contingent Payment (i) shall not be evidenced by a certificate or other instrument, (ii) shall not be assignable or otherwise transferable by such Company
Equityholder other than (A) on death by will or intestacy, (B) pursuant to a court order, (C) by operation of Law (including a consolidation or merger), (D) to or
for the benefit of any spouse, children, parents, uncles, aunts, siblings, grandchildren (collectively, “Approved Relatives”) or to a trust established solely for the
benefit of such Company Equityholder and/or his or her Approved Relatives; provided that such transferee shall, as a condition to such transfer, deliver to the
Buyer, the Company and following the Closing, the Surviving Corporation a written instrument confirming that such transferee shall be bound by all of the terms
and conditions of this Agreement or (E) without consideration in connection with the dissolution, liquidation or termination of any corporation, limited liability
company, partnership or other entity or (F) in the case of Earn-Out Consideration only to an Earn-Out Consideration Purchaser and (iii) does not represent any
right other than the right to receive Future Contingent Payments. Any attempted transfer of the right to any amounts with respect to a Future Contingent Payment
by any holder thereof (other than as specifically permitted by the immediately preceding sentence) shall be null and void.

 
(b)               The Company Equityholder Representative on behalf of all Company Equityholders who elect to be included in such sale (the

“Participating Equityholders”) may negotiate and consummate the sale of all right, title and interest of all such Participating Equityholders to receive any Earn-
Out Consideration under this Agreement to a single Earn-Out Consideration Purchaser (the “Earn-Out Sale”); provided that the Earn-Out Consideration
Purchaser shall agree with the Buyer in writing, as a condition to the sale, to be bound by the terms and conditions of this Agreement, including all indemnity
obligations of Participating Equityholders, and shall agree to the confidentiality provisions in Section 2.8(f) of this Agreement. The Buyer shall, upon the request
of the Company Equityholder Representative, cooperate in good faith with the Company Equityholders, at no expense or current or future liability to the Buyer
(including any obligation to enter into any agreement or make any representation or warranty), in the execution and delivery of such documents as shall
reasonably be required to consummate the Earn-Out Sale (and the Company Equityholder Representative shall reimburse Buyer for all reasonable third party
costs incurred by Buyer in connection with such transaction); provided that (i) the manner, timing and disclosures relating to the Earn-Out Sale and right to
participate in the Earn-Out Sale shall be conducted in compliance with all applicable Laws, and (ii) the Company Equityholder Representative shall provide
Buyer a draft of the document used to solicit Participating Equityholders to participate in the proposed Earn-Out Sale, and, in the case of each of (i) and (ii), shall
be subject to the prior written approval of the Buyer (such approval not to be unreasonably withheld, delayed or conditioned).
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(c)                Notwithstanding anything to the contrary in this Agreement:

 
(i)                 the Earn-Out Consideration Purchaser shall be entitled to receive the information set forth in Section 2.8(c)(i)(A) and the

Net Sales reports pursuant to Section 2.8(c)(ii); provided that neither the Earn-Out Consideration Purchaser nor, as of the consummation of a sale or other
transfer to an Earn-Out Consideration Purchaser, any Company Equityholder (or the Company Equityholder Representative, on behalf of any Company
Equityholder), shall be entitled to any other reports pursuant to Section 2.8(c)(i) (other than Section 2.8(c)(i)(A) with respect to the Earn-Out Consideration
Purchaser) or otherwise or to participate in any meetings or request additional information pursuant to Section 2.8(c)(iii) or otherwise, except that Earn-Out
Consideration Purchaser (in substitution of the Company Equityholder Representative and not in addition to) shall be entitled to audit the books and records of
the Buyer Group relating to Net Sales, to the extent the Company Equityholder Representative is entitled to do so pursuant to Section 2.8(c);

 
(ii)               neither the Earn-Out Consideration Purchaser nor, as of and following the consummation of the Earn-Out Sale any

Company Equityholder (or the Company Equityholder Representative, on behalf of any Company Equityholder) shall have any rights under Section 2.8(b), and
neither the Buyer nor any other member of the Buyer Group shall have any obligation under Section 2.8(b) from and after the consummation of the Earn-Out
Sale;

 
(iii)             the Earn-Out Consideration Purchaser shall be entitled to directly enforce the payment of the Earn-Out Consideration;
 
(iv)             the Company Equityholders shall be entitled to consummate one transaction with one Earn-Out Consideration Purchaser,

and none of the Company Equityholders or the Company Equityholder Representative shall have any further right to enter into any further transaction with an
Earn-Out Consideration Purchaser;

 
(v)               each Participating Equityholder shall, severally and not jointly, in accordance with such Participating Equityholder’s pro

rata share of the proceeds from any Earn-Out Sale (or, if the Company Equityholders have not yet elected whether to be Participating Equityholders, each
Company Equityholder shall, severally and not jointly, in accordance with such Company Equityholder’s Pro Rata Share), indemnify the Buyer Indemnified
Parties in respect of, and hold them harmless against and reimburse them for, any Damages suffered, incurred or sustained by any Buyer Indemnified Party
resulting from or arising out of any Earn-Out Sale (or proposed Earn-Out Sale), including with respect to (A) the manner, timing and disclosure of the offering
and sale thereof, (B) any claims by the Earn-Out Consideration Purchaser or (C) otherwise in connection with the exercise by any Company Equityholder of its
rights under, or the breach of, Section 2.9(b) or this Section 2.9(c), in each case, except to the extent resulting from the breach of this Agreement by a Buyer
Indemnified Party.
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2.10          Withholding Rights. Each of the Exchange Agent, the Buyer, the Escrow Agent and the Surviving Corporation (and any payroll agent) shall

be entitled to deduct and withhold from any consideration otherwise payable pursuant to this Agreement to the Company Equityholders such amounts as it is
required to deduct and withhold with respect to the making of such payment under the Code, or any other applicable U.S., state, local or non-U.S. Law. To the
extent that amounts are so deducted or withheld by the Exchange Agent, the Buyer, the Escrow Agent or the Surviving Corporation (or any payroll agent), as the
case may be, such withheld amounts shall be (i) remitted by the Exchange Agent, the Buyer, the Escrow Agent or the Surviving Corporation, as the case may be,
to the applicable Person, and (ii) to the extent remitted, treated for all purposes of this Agreement as having been paid to such Company Equityholder in respect
of which such deduction and withholding was made by the Exchange Agent, the Buyer, the Escrow Agent or the Surviving Corporation (or any payroll agent), as
the case may be. Any withholding made at Closing with respect to a Company Equityholder’s deemed receipt of its proportionate share of the Company
Equityholder Representative Expense Amount shall be satisfied from such Company Equityholder’s share of the Closing Cash Consideration and any
withholding made at Closing that is attributable to a payment of Buyer Common Stock Consideration to a Company Equityholder shall be satisfied from the
applicable Company Equityholder’s share of Closing Cash Consideration.

 
2.11          Priority Review Voucher. The Buyer acknowledges that under applicable Law as of the date hereof and as currently interpreted a Voucher

may be obtained if approval of an NDA for a Product by the FDA for pediatric Niemann-Pick Disease, Type C is the first approval obtained for such Product in
the United States. If the Buyer obtains approval of an NDA for a Product by the FDA for pediatric Niemann-Pick Disease, Type C as the first approval for such
Product in the United States, the Buyer shall request a Voucher in such NDA submission if the voucher program remains in effect at the time of such NDA
approval. If the Buyer obtains such Voucher, and if (a) the Buyer elects to use such Voucher for one of its or any of its Affiliates’ products, then upon such
election Buyer shall provide written notification thereof to the Company Equityholder Representative and, within [****], pay to the Company Equityholders
[****] of the Deemed Proceeds attributable to such Voucher or (b) the Buyer elects to sell such Voucher to a third party, then, within [****] after the Buyer
receives proceeds of such sale, the Buyer shall pay to the Company Equityholders [****] of the net proceeds of such sale, in each case after deducting all
transaction costs incurred by the Buyer in connection with the sale of the Voucher, including legal fees, advisor fees, and all Taxes in connection therewith,
including Income Taxes paid or payable by the Buyer as a result of the sale of the Voucher (it being understood that, unless the Buyer and the Company
Equityholder Representative agree otherwise, the Buyer shall make multiple payments pursuant to this clause (b) to the extent the Buyer receives proceeds in
more than one increment). The Buyer shall pay to Leerink Partners LLC the portion of each such payment otherwise due to the Company Equityholders, as set
forth on the Allocation Schedule. The Company Equityholders shall be entitled to only one payment (or a series of related payments as contemplated by the
parenthetical in the previous sentence) pursuant to either clause (a) or (b) of the prior sentence (as applicable, the “Priority Review Voucher Payment”). For the
avoidance of doubt, if there is a change in applicable Law such that the Buyer is not permitted to sell the Voucher to a third party and the Buyer does not elect to
use the Voucher as contemplated by clause (a) above, then no payment shall be due under this Section 2.11. In the case of the sale of such Voucher to a third
party, (i) the amount of Income Taxes paid or payable by the Buyer as a result of the sale of the Voucher shall be determined by [****], (ii) the amount of income
recognized shall not be reduced by [****], (iii) the amount of Income Taxes shall not be reduced by [****], (iv) the reduction in any tax attribute (such as a Tax
credit or net operating loss) of the Buyer as a result of the sale of such Voucher shall be deemed to be [****], (v) the Buyer’s tax basis in such Voucher shall be
assumed to be [****], and (vi) the Tax rate applied to such income as calculated shall be [****]. The Buyer shall pay, or shall cause the Surviving Corporation to
pay, the Priority Review Voucher Payment (if payable) in cash (i) to the applicable Company Equityholders in respect of their Company Options the applicable
Per Share Future Contingent Consideration attributable to the Priority Review Voucher Payment and (ii) to the Exchange Agent (for further distribution to the
Company Stockholders) the applicable Per Share Future Contingent Consideration attributable to the Priority Review Voucher Payment. As provided in Section
2.8(d), the provisions of this Section 2.11 shall apply to the use or sale of a Voucher by a transferee (or any of its Affiliates) in a Product Line Sale if the Voucher
is obtained after the consummation of the Product Line Sale. If a Product Line Sale is consummated after a Voucher has been obtained and the Buyer has not
made the Priority Review Voucher Payment prior to the consummation of such Product Line Sale, then the Voucher shall be deemed to have the value allocated
to it by the parties to such transaction, which value shall not be less than the Deemed Proceeds (as if clause (a) above were applicable, but taking into account
Income Taxes payable by the Buyer or its Affiliates in connection with such transaction).
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2.12          Taking of Necessary Action; Further Action. If at or any time after the Effective Time any further action is necessary or desirable to vest the

Buyer with control over, and to vest, perfect, or confirm of record or otherwise in the Surviving Corporation any and all right, title and possession to, all assets,
property, rights, privileges, powers and franchises of the Company, the officers and directors of the Surviving Corporation and the Buyer shall, in the name of
their respective corporations or otherwise, be fully authorized to take all such lawful and necessary action.

 
ARTICLE III

REPRESENTATIONS AND WARRANTIES OF THE COMPANY
 

The Company represents and warrants to the Buyer that the statements contained in this Article III are true and correct, except as set forth herein or in
the Company Disclosure Schedule.
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3.1              Organization, Standing and Power. The Company is a corporation duly organized, validly existing and in good standing under the Laws of

the State of Delaware, has all requisite corporate power and authority to own, lease and operate its properties and assets and to carry on its business as conducted
on the date of this Agreement. The Company is duly qualified to do business and is in good standing as a foreign corporation in each jurisdiction in which the
character of the properties it owns, operates or leases or the nature of its activities makes such qualification necessary, except for such failures to be so organized,
qualified or in good standing that, individually or in the aggregate, would not reasonably be expected to have a Company Material Adverse Effect. The Company
has made available to the Buyer copies of its Organizational Documents as in effect on the date of this Agreement, any actions by the Company’s board of
directors, any committee thereof or stockholders and minutes of all meetings of the Company’s board of directors, any committee thereof and stockholders.

 
3.2              Capitalization.

 
(a)                The authorized capital stock of the Company, as of the date of this Agreement, consists of 59,667,594 shares of Company

Common Stock and 42,547,398 shares of Company Preferred Stock, of which 42,547,398 shares are designated as Company Series A Preferred Stock. As of the
date of this Agreement, there are outstanding 10,039,998 shares of Company Common Stock and 42,547,395 shares of Company Series A Preferred Stock.
Section 3.2(a) of the Company Disclosure Schedule sets forth a complete and accurate list, as of the date of this Agreement, of all outstanding shares of
Company Stock indicating the names of the holders thereof and the number of shares and class of Company Stock held by each such holder. Each class of the
Company’s capital stock is entitled to the rights and privileges set forth in the Company Certificate of Incorporation.

 
(b)               Section 3.2(b) of the Company Disclosure Schedule sets forth a complete and accurate list, as of the date of this Agreement, of all

outstanding Company Equity Awards, indicating with respect to each such Company Equity Award the name of the holder thereof, the number of shares of
Company Common Stock subject to such Company Equity Award, whether any Company Option is an incentive stock option under Section 422 of the Code, the
date of grant and, if applicable, the exercise or measurement price thereof. The Company has made available to the Buyer a complete and accurate copy of the
Company Stock Plan and the standard form of award agreement evidencing Company Equity Awards, including copies of any individual award agreement that
differs in any material respect from the Company’s standard form of award agreement. No Company Options have been granted with an exercise price that was
less than the fair market value of the Company’s Common Stock on the date of grant or are otherwise subject to Section 409A of the Code. No Company
Restricted Stock Awards have been granted at a price (whether paid by the recipient or recognized as compensation) that was less than the fair market value of
the Company’s Common Stock on the date of grant or are otherwise subject to Section 409A of the Code. The Company has provided the Buyer with a copy of
all third-party valuation reports, or internal reports prepared for purposes of valuing the Company’s Common Stock and used in connection with establishing the
exercise price for Company Options.
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(c)                Except (i) as set forth in this Section 3.2, (ii) as reserved for future grants under the Company Stock Plan and (iii) for the

conversion provisions set forth in the Company Certificate of Incorporation, (A) there are no Equity Interests of any class of the Company, or any security
exchangeable into or exercisable for such Equity Interests, issued, reserved for issuance or outstanding, including phantom equity, (B) there are no bonds,
debentures, notes or other Indebtedness having the right to vote, consent along with or convert into Equity Interests of the Company and (C) there are no options,
warrants, equity securities, calls, rights, conversion rights, preemptive rights, co-sale rights, rights of first refusal or similar rights, commitments or agreements to
which the Company is a party or by which the Company is bound obligating the Company to issue, exchange, transfer, deliver or sell, or cause to be issued,
exchanged, transferred, delivered or sold, additional shares of capital stock or other Equity Interests of the Company or any security or rights convertible into or
exchangeable or exercisable for any such shares or other Equity Interests, or obligating the Company to grant, extend, otherwise modify or amend or enter into
any such option, warrant, Equity Interest, call, right, conversion right, preemptive right, co-sale right, right of first refusal or similar right, commitment or
agreement. Except as set forth in this Section 3.2, as of the date of this Agreement, the Company does not have any outstanding equity compensation or equity-
based compensation. Except for the Company Certificate of Incorporation, the Company is not a party to or bound by any agreements with respect to the voting
(including voting trusts and proxies) or sale or transfer of any shares of capital stock or other Equity Interests of the Company. There are no existing rights with
respect to registration of any Equity Interests of the Company on a public securities exchange. The Company does not hold any Equity Interests in treasury.

 
(d)               All outstanding shares of Company Stock are, and all shares of Company Stock subject to issuance as specified in Section 3.2(b),

upon issuance on the terms and conditions specified in the instruments pursuant to which they are issuable, have been issued and granted in compliance with all
applicable securities Laws will be, duly authorized, validly issued, fully paid and nonassessable and not subject to or issued in violation of any purchase option,
call option, right of first refusal, preemptive right or subscription right under any provision of the DGCL, the Company’s certificate of incorporation or by-laws
or any agreement to which the Company is a party or is otherwise bound.

 
(e)                There are no obligations, contingent or otherwise, of the Company or any of its Subsidiaries to repurchase, redeem or otherwise

acquire any shares of Company Stock or the capital stock of the Company or any of its Subsidiaries, or make any investment in the equity securities of any
Person.

 
3.3              Subsidiaries.

 
(a)                Section 3.3(a) of the Company Disclosure Schedule sets forth, as of the date of this Agreement, for each Subsidiary of the

Company: (i) its name; (ii) the number and type of outstanding Equity Interests and a list of the holders thereof; and (iii) the jurisdiction of organization. Other
than the Subsidiaries listed on Section 3.3(a) of the Company Disclosure Schedule, the Company does not own, directly or indirectly, any Equity Interests or
options to purchase Equity Interests of any other Person. The Company owns, directly or indirectly, all of the outstanding Equity Interests of each Subsidiary,
free and clear of all Liens other than Permitted Liens. Except as disclosed in Section 3.3(a) of the Company Disclosure Schedule, (A) there are no preemptive
rights or other similar rights in respect of any Equity Interests in any Subsidiary of the Company, (B) there are no Liens, other than Permitted Liens, on the
ownership, transfer or voting of any Equity Interests in any Subsidiary of the Company, (C) except for the transactions contemplated by this Agreement, there is
no agreement, or provision in the Organizational Documents of any Subsidiary of the Company, which obligates the Company or any of its Subsidiaries to
purchase, redeem or otherwise acquire, or make any payment (including any dividend or distribution) in respect of, any Equity Interest in any Subsidiary of the
Company and (D) there are no existing rights with respect to registration of any Equity Interests in any Subsidiary of the Company on a public securities
exchange. All issued and outstanding Equity Interests of each Subsidiary are validly issued, fully paid and non-assessable and not subject to or issued in
violation of any purchase option, call option, right of first refusal, preemptive right or subscription right under any applicable Law, organizational document of
such Subsidiary or any agreement to which such Subsidiary is a party or is otherwise bound. There are no Equity Interests of any class of any Subsidiary of the
Company, or any security exchangeable into or exercisable for such Equity Interests, issued, reserved for issuance or outstanding, and there are no options,
warrants, equity securities, calls, rights, commitments or agreements to which any Subsidiary of the Company is a party or by which such Subsidiary is bound
obligating such Subsidiary to issue, exchange, transfer, deliver or sell, or cause to be issued, exchanged, transferred, delivered or sold, additional shares of capital
stock or other Equity Interests of such Subsidiary or any security or rights convertible into or exchangeable or exercisable for any such shares or other Equity
Interests, or obligating such Subsidiary to grant, extend, otherwise modify or amend or enter into any such option, warrant, Equity Interest, call, right,
commitment or agreement.
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(b)               Each Subsidiary of the Company is a corporation or similar entity duly organized, validly existing and in good standing (to the

extent such concepts are applicable) under the laws of the jurisdiction of its incorporation. Each Subsidiary of the Company has all requisite corporate (or
similar) power and authority to own, lease and operate its properties and assets and to carry on its business as conducted as of the date of this Agreement, and is
duly qualified to do business and is in good standing as a foreign corporation (to the extent such concepts are applicable) in each jurisdiction where the character
of its properties owned, operated or leased or the nature of its activities makes such qualification necessary, except for such failures to be so organized, qualified
or in good standing that, individually or in the aggregate, would not reasonably be expected to have a Company Material Adverse Effect.

 
(c)                The Company has made available to the Buyer complete and accurate copies of the Organizational Documents of each Subsidiary

of the Company, any actions by the board of directors or similar governing body of such Subsidiary, any committee thereof or equityholders and minutes of all
meetings of any of the foregoing.

 
(d)               The Company Subsidiaries have no revenue, activities or liabilities, other than those that are incidental to their existence as legal

entities.
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3.4              Authority; No Conflict; Required Filings and Consents.

 
(a)                The Company has all requisite corporate power and authority to enter into this Agreement and, subject to receipt of the Company

Stockholder Approval, to consummate the transactions contemplated by this Agreement. The board of directors of the Company has (i) deemed the Merger
advisable and in the best interests of the Company and its stockholders, (ii) approved this Agreement and the Merger in accordance with the DGCL upon the
terms and subject to the conditions set forth herein and (iii) recommended the adoption of this Agreement by the stockholders of the Company. The execution
and delivery of this Agreement and the consummation of the transactions contemplated by this Agreement by the Company have been duly authorized by all
necessary corporate action on the part of the Company, subject only to the required receipt of the Company Stockholder Approval. This Agreement has been
duly executed and delivered by the Company and constitutes the valid and binding obligation of the Company, enforceable against the Company in accordance
with its terms, subject to the Bankruptcy and Equity Exception.

 
(b)               The execution and delivery of this Agreement by the Company does not, and the consummation by the Company of the

transactions contemplated by this Agreement will not, (i) conflict with, or result in any violation or breach of, the Organizational Documents of the Company or
any of its Subsidiaries, (ii) conflict with, or result in any violation or breach of, or constitute (with or without notice or lapse of time, or both) a default (or give
rise to a right of termination, cancellation or acceleration of any obligation or loss of any material benefit) under, require a consent, waiver, or delivery of notice
under, require the payment of a penalty under or result in the imposition of any Liens, other than Permitted Liens, on the Company’s or any of its Subsidiaries’
assets under, any of the terms, conditions or provisions of any Company Material Contract, or (iii) subject to obtaining the Company Stockholder Approval and
compliance with the requirements specified in clauses (i) through (iii) of Section 3.4(c), conflict with or violate any Law applicable to the Company or any of its
Subsidiaries or any of its or their respective properties or assets.

 
(c)                No consent, approval, license, permit, order or authorization of, or registration, declaration, notice or filing with, any

Governmental Entity is required by or with respect to the Company or any of its Subsidiaries in connection with the execution and delivery of this Agreement by
the Company or the consummation by the Company of the transactions contemplated by this Agreement, except for the filing of the Certificate of Merger with
the Delaware Secretary of State.

 
3.5              Financial Statements. The Company has made available to the Buyer the Company Financial Statements. The Company Financial

Statements were prepared in accordance with GAAP applied on a consistent basis throughout the periods indicated therein and with each other and fairly present,
in all material respects, the consolidated financial condition of the Company and its Subsidiaries at the dates therein indicated and the consolidated results of
operations and cash flows of the Company and its Subsidiaries for the periods therein specified, except that the Company Financial Statements described in
clause (b) of the definition thereof do not contain footnotes and are subject to normal year-end adjustments that would not reasonably be expected to be material
to the Company. The Company makes and keeps books, records and accounts which, in reasonable detail, accurately and fairly reflect, in all material respects,
the transactions and dispositions of its assets. The Company has not identified and has no Knowledge of (a) any significant deficiency or material weakness in
the internal accounting controls utilized by the Company, (b) any common law fraud, whether or not material, that involves the management of the Company or
any other current or former employee, consultant, contractor or director of the Company who has a role in the preparation of financial statements or the internal
accounting controls utilized by the Company or (c) any claim or allegation regarding any of the foregoing.
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3.6              Absence of Certain Changes. Except as otherwise contemplated or permitted by this Agreement, since December 31, 2016, there has not

been any Change that has had a Company Material Adverse Effect. Except as otherwise contemplated or permitted by this Agreement, since December 31, 2016,
neither the Company nor any of its Subsidiaries has not taken or omitted to take any action that, if taken after the date hereof, would constitute a breach of
Sections 5.1 or 5.2.

 
3.7              No Undisclosed Liabilities. Except as may be disclosed in the Company Disclosure Schedule or in the Company Balance Sheet and except

for (a) liabilities incurred in the ordinary course of business consistent in all material respects with past practice after the date of the Company Balance Sheet and
which are not, individually or in the aggregate, material in amount, (b) liabilities incurred pursuant to or in connection with the execution, delivery or
performance of this Agreement that will be paid at or prior to Closing, and (c) liabilities arising under contracts (i) set forth on the Company Disclosure Schedule
and (ii) not required to be set forth on the Company Disclosure Schedule, in each case in the ordinary course of business that are not required by GAAP to be
reflected on a balance sheet (in each case, none of which results from, arises out of, relates to, is in the nature of, or was caused by any breach of contract, breach
of warranty, tort, infringement or violation of Law or allegation of any of the foregoing), the Company and its Subsidiaries do not have any liabilities,
obligations, or commitments of any nature (whether absolute, accrued, matured or unmatured, fixed or contingent).

 
3.8              Taxes.

 
(a)                Each of the Company and its Subsidiaries has filed on a timely basis all income and other material Tax Returns that it was

required to file, and all such Tax Returns are true, complete and correct in all material respects. Each of the Company and its Subsidiaries has paid on a timely
basis all income and other material Taxes due and owing by the Company or its Subsidiary.

 
(b)               All Taxes that the Company or any Subsidiary is or was required by applicable Law to withhold or collect in connection with any

amounts paid or owing to any employee, independent contractor, customer, creditor, stockholder, or other third party have been duly withheld or collected and, to
the extent required, have been paid to the appropriate Governmental Entity, and the Company and each of its Subsidiaries have complied in all material respects
with any reporting requirements under applicable Law relating to such Taxes.
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(c)                Neither the Company nor any Subsidiary of the Company is or has ever been a member of an affiliated group with which it has

filed (or been required to file) consolidated, combined, unitary or similar Tax Returns, other than a group of which the common parent is the Company. With the
exception of customary commercial leases or contracts that are not primarily related to Taxes entered into in the ordinary course of business (such contracts,
“Ordinary Commercial Agreements”) and liabilities thereunder, neither the Company nor any of its Subsidiaries (i) has any liability under Treasury Regulation
Section 1.1502-6 (or any comparable or similar provision of federal, state, local or foreign Law), as a transferee or successor or pursuant to any contractual
obligation or any applicable Law for any Taxes of any Person other than the Company or any of its Subsidiaries, or (ii) is a party to or bound by any Tax
indemnity, Tax sharing, Tax allocation or similar agreement with any third party relating to allocating, indemnification or sharing the payment of, or liability for,
Taxes.

 
(d)               The Company has made available to the Buyer complete and correct copies of all federal, state, local and foreign income Tax

Returns and all other material Tax Returns of the Company or any of its Subsidiaries for all taxable periods ending on or after December 31, 2012, and all
examination reports, audits, non-routine enquiries or discoveries of, and any statements of deficiencies or other assessments, notices or claims in respect of Tax
assessed against or agreed to by the Company or any of its Subsidiaries with respect to such taxable periods.

 
(e)                No examination, audit or other proceeding relating to any Tax Return of the Company or any Subsidiary of the Company by any

Governmental Entity is currently in progress or to the Knowledge of the Company, pending, nor has the Company or any of its Subsidiaries been notified in
writing (or to the Knowledge of the Company, orally) of any such examination, audit, or other proceeding relating to Taxes. There is no Tax deficiency
outstanding, assessed or to the Knowledge of the Company, proposed against the Company or any of its Subsidiaries that has not been paid in full. Neither the
Company nor any Subsidiary of the Company has been informed in writing (or, to the Knowledge of the Company, orally) by any jurisdiction in which the
Company or any Subsidiary of the Company did not file a Tax Return that the jurisdiction believes that the Company or any Subsidiary of the Company was
required to file any Tax Return that was not filed or is subject to Tax in such jurisdiction. Neither the Company nor any Subsidiary of the Company has (i)
waived any statute of limitations with respect to Taxes or agreed to extend the period for assessment or collection of any Taxes, which waiver or extension is still
in effect, (ii) requested or been granted any extension of time within which to file any Tax Return, which Tax Return has not yet been filed, or (iii) executed or
filed any power of attorney with any taxing authority, which is still in effect.

 
(f)                Neither the Buyer, the Company, any Subsidiary of the Company, nor any of their Affiliates will be required to include an item of

income in, or exclude an item of deduction from, taxable income for any Tax period (or portion thereof) ending after the Closing as a result of any: (i) change in
method of accounting, or use of an improper method of accounting, by the Company or any Subsidiary of the Company, in each case for a Tax period ending on
or prior to the Closing Date; (ii) “closing agreement” as described in Section 7121 of the Code (or any comparable or similar provisions of applicable Law)
executed by the Company or any Subsidiary of the Company on or prior to the Closing Date; (iii) installment sale or open transaction disposition made by the
Company or any Subsidiary of the Company on or prior to the Closing Date; (iv) prepaid amount received on or prior to the Closing Date by the Company or
any Subsidiary of the Company; or (v) intercompany transactions or excess loss account described in Treasury Regulations under Section 1502 of the Code (or
any corresponding or similar provisions of state, local or foreign income Tax Law) entered into, or incurred by, the Company or any Subsidiary of the Company,
that occurred on or prior to the Closing Date.
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(g)               The unpaid Taxes of the Company and its Subsidiaries (i) did not, as of the date of the Company Balance Sheet, exceed the reserve

for Taxes payable (rather than any reserve for deferred Taxes established to reflect timing differences between book and Tax income) set forth on the face of the
Company Balance Sheet, and (ii) do not exceed that reserve as adjusted for the passage of time through the Closing Date in accordance with the past custom and
practice of the Company and its Subsidiaries in filing Tax Returns. Since the date of the Company Balance Sheet, neither the Company nor any of its
Subsidiaries has incurred any liability for Taxes outside the ordinary course of business.

 
(h)               Neither the Company nor any of its Subsidiaries is subject to Tax in any country other than its country of incorporation,

organization or formation by virtue of having employees, a permanent establishment or other place of business in that country. The Company and its Subsidiaries
are, and have been at all relevant times, in substantial compliance with all applicable transfer pricing laws and regulations, and have maintained all material
documentation required (under Section 482 of the Code and any other applicable federal, state, local or foreign laws and regulations), if any, for all transfer
pricing arrangements. The Company and its Subsidiaries have been in compliance in all material respects with the requirements for any applicable Tax holidays
or incentives that have current applicability to the Company or its Subsidiaries and no such Tax holidays or incentives that have current applicability to the
Company or its Subsidiaries will be jeopardized by the transactions contemplated by this Agreement. The Company has provided to the Buyer all material
documentation relating to any applicable Tax holidays or incentives that have current applicability to the Company and its Subsidiaries. None of the assets
owned by the Company or any of its Subsidiaries are (A) tax-exempt use property under Section 168(h) of the Code; (B) tax-exempt bond financed property
under Section 168(g) of the Code; or (C) treated as owned by any Person other than the Company or any of its Subsidiaries, as applicable, under Section 168 of
the Code.

 
(i)                 Other than the Company’s interest in the Subsidiaries listed on Section 3.3(a) of the Company Disclosure Schedules, neither the

Company nor any of its Subsidiaries has any direct or indirect interest in any trust, partnership, corporation, limited liability company, or other business entity for
U.S. federal income tax purposes. Section 3.8(i) of the Company Disclosure Schedules indicates the U.S. federal income Tax classification of each of the
Subsidiaries of the Company (e.g., domestic corporation, foreign corporation, domestic partnership, disregarded entity), and except as otherwise indicated on
Section 3.8(i) of the Company Disclosure Schedules, each Subsidiary of the Company has always had such classification and will have such classification until
the Closing.
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(j)                 Neither the Company nor any Subsidiary of the Company has been a United States real property holding corporation within the

meaning of Section 897(c)(2) of the Code during the applicable period specified in Section 897(c)(l)(A)(ii) of the Code.
 
(k)               Neither the Company nor any Subsidiary of the Company has distributed to its shareholders or security holders stock or securities

of a controlled corporation, nor has stock or securities of the Company or any Subsidiary of the Company been distributed, in a transaction to which Section 355
of the Code.

 
(l)                 There are no Liens with respect to Taxes upon any of the assets of the Company or any Subsidiary of the Company, other than

with respect to Taxes not yet due and payable.
 
(m)             Neither the Company nor any Subsidiary of the Company has engaged in a “reportable transaction” as defined in Section 6707A(c)

(2) of the Code and Treasury Regulation section 1.6011-4(b)(2). Neither the Company nor any of its Subsidiaries has applied for or received any private letter
ruling from the Internal Revenue Service (or any comparable Tax ruling from any other Governmental Entity).

 
(n)               None of the Company Stock is a “covered security” within the meaning of Treasury Regulation Section 1.6045-1(a)(15). A valid

election under Section 83(b) of the Code has been made for all Company Restricted Stock Awards. The Company has provided the Buyer with true, correct and
complete copies of all election statements filed under Section 83(b) of the Code and received by the Company in accordance with Treasury Regulation Section
1.83-2(d).

 
(o)               Vtesse Europe, Limited is a “controlled foreign corporation” as defined in Section 957(a) of the Code, has never been a “passive

foreign investment company” as defined in Section 1297 of the Code, is not a “surrogate foreign corporation” as defined in Section 7874(a)(2)(B) of the Code,
and is not subject to U.S. federal income Tax under any provision of the Code. Neither the Company nor any of its Subsidiaries (or beneficial owner thereof)
would be required to include any amount as income under Section 951 of the Code were the taxable year of Vtesse Europe, Limited deemed to close on the
Closing Date. As of the Closing Date, Vtesse Europe, Limited will not hold any assets that constitute U.S. property within the meaning of Section 956 of the
Code. Neither the Company nor any of its Subsidiaries has transferred intangible property the transfer of which would be subject to the rules of Section 367(d) of
the Code. Vtesse Europe, Limited has been classified as a corporation for U.S. federal income tax purposes at all times since its formation.

 
Notwithstanding anything to the contrary in this Agreement, it is agreed and understood that (i) the representations and warranties of the Company in

this Section 3.8 (other than the representations and warranties of the Company in Sections 3.8(c), (f), (h), (i), (k) and (m)) shall not serve as representations and
warranties regarding, or a guarantee of, nor can they be relied upon with respect to, Taxes attributable to any Tax period (or portion thereof) beginning, or Tax
positions taken, after the Closing Date and (ii) no representations, warranties or guarantees are made with respect to the amount or availability of Tax attributes
of the Company or any Subsidiary in a taxable period that begins after the Closing Date.
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3.9              Owned and Leased Real Properties.

 
(a)                Neither the Company nor any of its Subsidiaries owns, or has ever owned, any real property or is, or ever has been, obligated

under or a party to, any option, right of first refusal or other contractual right to purchase, acquire, sell, assign or dispose of any real estate or any portion thereof
or interest therein.

 
(b)               Section 3.9(b) of the Company Disclosure Schedule sets forth a complete and accurate list as of the date of this Agreement of all

Company Leases and the location of the applicable premises. The Company has good and valid leasehold interest in all Company Leases and the applicable
premises. None of the Company, any of its Subsidiaries or, to the Company’s Knowledge, any other party to any Company Lease is in material default under any
of the Company Leases. Neither the Company nor any of its Subsidiaries leases or subleases any real property to any Person. The Company has made available
to the Buyer complete and accurate copies of all Company Leases. With respect to each Company Lease: (i) the Company’s possession and quiet enjoyment of
the property under such Company Lease has not been disturbed and there any no disputes with respect to such Company Lease; (ii) no security deposit or portion
thereof deposited with respect to such Company Lease has been applied in respect of a breach or default under such Company Lease which has not been
redeposited in full; (iii) the Company does not owe any brokerage commissions or finder’s fee with respect to such Company Lease; (iv) the Company has not
collaterally assigned or granted any other security interest in such Company Lease or any interest therein; and (v) the Company does not have, and does not in
the future expect to have, any monetary obligations under any Company Lease for improvements or otherwise (except for regularly scheduled payments of rent).

 
3.10          Intellectual Property.

 
(a)                Section 3.10(a) of the Company Disclosure Schedule sets forth a correct and complete list of all of the following Intellectual

Property, in each case, used in the business of the Company or any of its Subsidiaries and identifying whether such Intellectual Property is solely owned by the
Company, jointly owned with a third party or Third-Party Intellectual Property licensed by the Company, (i) issued Patents, pending Patent applications and
provisional Patent applications, (ii) Trademark registrations and applications and material unregistered Trademarks, (iii) Copyright registrations and applications
and material unregistered Copyrights, (iv) material Software, and as to each, (v) the jurisdiction in which such item of registered Intellectual Property has been
registered or filed and the applicable registration or serial number; (vi) all owner(s), and, if one or more owner(s) is not the Company (including any joint
owner(s)), (A) the corresponding license agreement pursuant to which the Company has the right to use such Intellectual Property or (B) any corresponding
agreement(s) relating to joint ownership; provided, however, that Section 3.10(a) of the Company Disclosure Schedule need not include Third-Party Intellectual
Property licensed on a non-exclusive basis and not used in connection with the development of any Product. Section 3.10(a) of the Company Disclosure
Schedule also describes each filing, payment, and action that, to the Company’s Knowledge, must be made or taken on or before the date that is one hundred
twenty (120) days after the date of this Agreement in order to maintain each such item of Intellectual Property that is listed or required to be listed on Section
3.10 the Company Disclosure Schedule, and for which the Company is responsible. Each of the Patents that is solely owned or purported to be solely owned by
the Company, and to the Company’s Knowledge each of the Patents set forth on Section 3.10(a) of the Company Disclosure Schedule that is not solely owned or
purported to be solely owned by the Company, properly identifies by name each and every inventor of the claims thereof as determined in accordance with
United States patent law (and the inventors listed in each such Patent collectively constitute the entire inventive entity, as the term ‘inventive entity’ is defined
and interpreted under United States Patent Law). The Company or its applicable Subsidiary is the sole and exclusive beneficial and, with respect to applications
and registrations (including Patents), record owner of all of the Intellectual Property items set forth in Section 3.10(a) of the Company Disclosure Schedule that
are solely owned by the Company or purported to be solely owned by the Company free and clear of any encumbrances. All such granted Intellectual Property
rights are subsisting, valid, and enforceable.
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(b)               The Company has complied in all material respects with all of its obligations and duties to the respective patent, Trademark and

copyright offices, including the duty of candor and disclosure to the U.S. Patent and Trademark Office, and all applicable Laws, with respect to all Company
Intellectual Property.

 
(c)                Section 3.10(b) of the Company Disclosure Schedule sets forth a true, correct, and complete list of all contracts pursuant to which

the Company or any of its Subsidiaries (i) is granted or obtains or agrees to obtain any license or right to use any Intellectual Property (other than standard form
contracts granting rights to use readily available shrink wrap or click wrap Software having a replacement cost and annual license fee of less than $10,000 for all
such related contracts in the aggregate), (ii) is restricted in its right to use or register any Intellectual Property or (iii) permits or agrees to permit any other
Person, to use, obtain, enforce, or register any Intellectual Property, including any license agreements, coexistence agreements, and covenants not to sue, and all
contracts that (y) would require the Buyer or any of its Subsidiaries to license, assign, or make available its Intellectual Property to any other Person, or restrict
its use of such Intellectual Property as a result of the transactions contemplated hereby.

 
(d)               The Company or its applicable Subsidiary owns, or has a valid right to use, free and clear of all Liens, all Intellectual Property

used or held for use in, or necessary to conduct, the business of the Company, including all rights used in or necessary to complete development of and
commercialize the Product as currently contemplated to be developed and commercialized, including the manufacture, use, offer for sale, sale, or importation of
the Product. No Person has any right of first refusal, option or other right to acquire any right, title or interest in or to with respect to, any Company Intellectual
Property. In each case where the Company has acquired ownership of Company Intellectual Property from any other Person, the Company has obtained a valid
and enforceable assignment sufficient to irrevocably transfer all rights, title and interest in and to such Company Intellectual Property to the Company, and the
Company has recorded each such assignment with the United States Patent and Trademark Office and/or, where required by applicable Law, other applicable
Governmental Entity.

 
(e)                The conduct of the business of the Company and its Subsidiaries as currently conducted does not, the conduct of such business as

conducted in the past has not and, to the Knowledge of the Company, the development of and commercialization of the Products as currently contemplated will
not, infringe, misappropriate, or otherwise violate, any Person’s Intellectual Property, and there has been no such claim asserted or threatened (including in the
form of offers or invitations to obtain a license) in the past three years against the Company or any of its Subsidiaries or, to the Knowledge of the Company, any
other Person.
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(f)                To the Knowledge of the Company, no Person is infringing, misappropriating, or otherwise violating any Intellectual Property

owned, used, or held for use by the Company or any of its Subsidiaries, and no such claims have been asserted or threatened against any Person by the Company
or any of its Subsidiaries or, to the Knowledge of the Company, any other Person.

 
(g)               There has been no claim asserted or threatened challenging the scope, validity, or enforceability of, or the Company’s ownership or

right to use, any applications or registrations for Patents or Trademarks listed or required to be listed in Section 3.10(a) of the Company Disclosure Schedule. As
of the date of this Agreement, the Company has no Knowledge of any information, facts or circumstances that could reasonably be expected to adversely impact,
in any material respect, the ownership, use, patentability, enforceability or validity of any Company Intellectual Property, including the eventual maturation of
pending and/or provisional Intellectual Property applications into subsisting, valid and enforceable granted Intellectual Property rights. None of the Company or
any of its Subsidiaries has granted any Person any right to control the prosecution or registration of any Intellectual Property listed in Section 3.10(a) of the
Company Disclosure Schedule or to commence, defend, or otherwise control any claim with respect to any Intellectual Property listed or required to be listed in
Section 3.10(a) of the Company Disclosure Schedule.

 
(h)               The Company and its Subsidiaries take reasonable measures to protect the confidentiality of Trade Secrets, including requiring all

Persons having access thereto to execute written non-disclosure agreements. To the Knowledge of the Company, there has not been any disclosure of any Trade
Secret of the Company or any of its Subsidiaries (including any such information of any other Person disclosed in confidence to the Company) to any Person in a
manner that has resulted or could result in the loss of such Trade Secret or other rights in and to such information.

 
(i)                 Each current and former employee and other service provider of the Company or any of its Subsidiaries has executed a valid and

enforceable proprietary information and inventions agreement, each of which has been made available to the Buyer and is substantially in the form made
available to the Buyer, and no such Person has excluded works or inventions from his or her assignment of inventions pursuant to such Person’s proprietary
information and inventions agreement. Each such Person conceived of, created, developed or improved Intellectual Property used in the business of the
Company or any of its Subsidiaries only while such Person was an employee or other service provider of the Company and subject to a proprietary information
and inventions agreement as described above and none of such Persons is in violation of such proprietary information and inventions agreement. There are no
allegations that any current or former employee or other service provider (i) misappropriated, infringed or otherwise violated the Intellectual Property rights or
(ii) breached any agreement with, any Person that had previously employed or engaged such Person.
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(j)                 No current or former partner, director, stockholder, officer, employee or other service provider of the Company or any of its

Subsidiaries will, after giving effect to the transactions contemplated hereby, own, license, or retain any proprietary rights in any of the Intellectual Property
owned, used, or held for use (including for defensive purposes) by the Company or any of its Subsidiaries.

 
(k)               No funding, facilities or personnel of any Governmental Entity or academic institution were used, directly or indirectly, to develop

or create, in whole or in part, any Company Intellectual Property and no Governmental Entity or academic institution has any rights to, ownership of or rights to
royalties or other payments from any Company Intellectual Property. Further, the Company has not licensed or used any Intellectual Property of any
Governmental Entity or academic institution, directly or indirectly, to develop, manufacture or create, in whole or in part, a Product or any Company Intellectual
Property rights.

 
(l)                 The execution of this Agreement and consummation of the transactions contemplated by this Agreement (alone or in combination

with any other event) will not result in the loss or impairment of or payment of any additional amounts with respect to, nor require the consent of any other
Person in respect of, the Company’s or any of its Subsidiaries’ right to own, use, or hold for use any of the Intellectual Property as owned, used, or held for use
(including for defensive purposes) as of the date hereof or the validity, enforceability or registrability of any such Intellectual Property or any priority, duration,
scope or effectiveness with respect thereto.

 
(m)             With respect to the use of the Software by the Company and its Subsidiaries, (i) no capital expenditures are necessary with respect

to such use other than capital expenditures in the ordinary course of business consistent with the past practice of the Company and its Subsidiaries, and (ii) none
of the Company or any of its Subsidiaries has experienced any material defects in such Software, including any material error or omission in the processing of
any transactions other than defects which have been corrected. There have been no material security breaches in the Company’s or any of its Subsidiaries’
information technology systems, and there have been no disruptions in any of the Company’s or any of its Subsidiaries’ information technology systems that
adversely affected the Company’s or any of its Subsidiaries’ business or operations. The Company and its Subsidiaries have evaluated their disaster recovery and
backup needs and have implemented plans and systems that reasonably address their assessment of risk.

 
(n)               The Company has never assumed, or agreed to discharge or otherwise take responsibility for, any existing or potential liability of

another Person for infringement, misappropriation or other violation of any Intellectual Property rights and is not contractually obligated to do so. None of the
Company Intellectual Property is subject to any pending or outstanding consent, settlement, injunction, directive, order, judgment, or other disposition of dispute
that adversely impacts or restricts the use, ownership, transfer, registration or licensing or other disposition of any such Intellectual Property by the Company, or
otherwise adversely affects the validity, scope, use, registrability, or enforceability of any Company Intellectual Property.
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(o)               The Company is, and to the Knowledge of the Company each Person acting on its behalf (including any Third Party Service

Provider, as defined below) is and has been in material compliance with (i) all applicable Laws relating to the privacy, data protection and security of patient
medical records and all other personal information and data, including with respect to the collection or use, including the storage, sharing, transfer, disposition,
protection and processing thereof (including in connection with any pre-clinical or clinical trials conducted with respect to any Product (collectively, and
together with all data and other information that is subject to any such Laws, “Personal Information”)), (ii) all privacy, data protection and security policies of the
Company concerning patient medical records and other Personal Information, and (iii) any contractual requirements to which the Company is subject that relate
to any of the foregoing. Neither the Company, nor to the Company’s Knowledge, any service provider of, or other Person acting for or otherwise on behalf of,
the Company that may collect, store, process, analyze or otherwise have access to any pre-clinical or clinical trial data, patient medical records, or any Personal
Information or confidential information of the Company (a “Third Party Service Provider”), has been subject to any security breaches with respect to (including
any that have resulted in the public disclosure of or any other unauthorized access to) any Personal Information or any confidential information of the Company.
The Company has, and, to the Knowledge of the Company, each of its Third Party Service Providers has, taken reasonable actions and implemented policies and
procedures which, in each case, are reasonably appropriate to protect and maintain the security of all Personal Information and confidential information of the
Company, including from any unauthorized access or use. There have not been any written or, to the Company’s Knowledge, other complaints or notices, or any
audits, proceedings, investigations or claims conducted or asserted, or to the Knowledge of the Company, threatened by any Governmental Entity or other Person
against the Company, and none are pending, regarding any collection, use, storage, disclosure, transfer or other disposition of any patient medical records or
other Personal Information by or on behalf of the Company (including by any Third Party Service Provider), including in connection with any pre-clinical or
clinical trials conducted with respect to any Product, or the violation of any applicable Laws relating to any of the foregoing.

 
3.11          Contracts.

 
(a)                Section 3.11(a) of the Company Disclosure Schedule sets forth a complete and accurate list as of the date of this Agreement of the

following contracts and agreements to which the Company or any of its Subsidiaries is a party and under which the Company or any of its Subsidiaries has any
remaining rights or obligations:

 
(i)                 any license, sublicense, right to use or other agreement (1) relating to any Company Intellectual Property or (2) pursuant

to which the Company or any of its Subsidiaries is granted a license under, or granted an option to obtain a license under, any Third-Party Intellectual Property;
 
(ii)               any cloud or software as service subscription agreement;
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(iii)             any clinical trial agreement;
 
(iv)             any manufacturing or supply agreement with respect to a Product;
 
(v)               any agreement (or group of related agreements) for the lease of tangible property describe in Section 3.21(b);
 
(vi)             any Company Lease;
 
(vii)           any agreement (or group of related agreements) that the Company expects to involve consideration in the next twelve (12)

months in excess of $100,000;
 
(viii)         any agreement providing for the establishment or operation of a partnership, joint venture or limited liability company;
 
(ix)             any agreement that provides for royalty obligations, “earn-outs” or other contingent payments;
 
(x)               any agreement containing covenants of the Company or any of its Subsidiaries that prohibit the Company or any of its

Subsidiaries from competing in any line of business, with any Person, or otherwise restricting their activities in any material respect, in each case, in geographic
area or during any period of time;

 
(xi)             any agreement (or group of related agreements) under which the Company or any of its Subsidiaries has created, incurred,

assumed or guaranteed (or may create, incur, assume or guarantee) Indebtedness;
 
(xii)           any agreement for the disposition of any portion of the business, stock, or assets of the Company or any of its Subsidiaries

in exchange for consideration having a value excess of $100,000;
 
(xiii)         any agreement for the acquisition of any operating business or the capital stock of any other Person;
 
(xiv)         any collective bargaining agreement or any other agreement with a labor or trade union, labor organization, employee

association, works council, or other employee representative;
 
(xv)           any bonus, incentive compensation, commission, severance, long-term incentive plan, pension, profit sharing retirement or

other form of deferred compensation plan.
 
(xvi)         any employment or consulting agreement between the Company or its Subsidiaries and any officer, individual employee or

other person or entity on a full-time, part-time or consulting basis, other at will offers of employment on the Company’s standard form provided to the Buyer that
can be terminated by the Company (or the Company’s Subsidiary party thereto) on 30 or fewer days’ notice without payment by the Company (or such
Subsidiary) of any severance;
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(xvii)       all broker, distributor, dealer, or agency agreements to which the Company is a party;
 
(xviii)     any agreement for the indemnification by the Company of any officer or director or the assumption of any liability of any

officer or director;
 
(xix)         any agreement that (A) contains a “most-favored-nation,” “best pricing” or other similar term or provision by which

another party to such contract or agreement or any other Person is, or could become, entitled to any benefit, right or privilege which, under the terms of such
contract or agreement, must be at least as favorable to such party as those offered to another Person, (B) grants any rights of first refusal, rights of first
negotiations or similar rights to any Person or (C) includes a standstill provision or minimum purchase condition;

 
(xx)           any direct or indirect agreement with or involving any Governmental Entity, including any agreement that is a settlement,

conciliation, or similar agreement with any Governmental Entity or that imposes any monetary or other material obligations upon the Company to any
Governmental Entity after the date of this Agreement;

 
(xxi)         any contract or agreement involving commitments to make capital expenditures in excess of $50,000 individually or

$250,000 in the aggregate;
 
(xxii)       any power of attorney granted by the Company that is currently in effect; and
 
(xxiii)     any other agreement that would be a “material contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the

Securities and Exchange Commission if the Company were a registrant thereunder).
 
(b)               The Company has made available to the Buyer a complete and accurate copy of each Company Material Contract in effect as of

the date of this Agreement. Each Company Material Contract is in full force and effect and enforceable (subject to the Bankruptcy and Equity Exception) with
respect to the Company or the Subsidiary that is a party thereto and, to the Company’s Knowledge, with respect to each other party thereto. Neither the Company
nor the Subsidiary party thereto nor, to the Company’s Knowledge, any other party to any Company Material Contract is in material violation of or in material
default under any Company Material Contract, or has provided or received any written, or to the Company’s Knowledge any non-written, notice of any violation,
default or intention to terminate, any Company Material Contract. No event or circumstance has occurred that, with notice or lapse of time or both, would
constitute an event of default under any Company Material Contract or result in a termination thereof (other than the expiration of any such Company Material
Contract in accordance with its terms), or would cause or permit the acceleration or other changes of any material right or obligation or the loss of any material
benefit thereunder (other than in accordance with its terms).
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3.12          Litigation. There is no action, suit, proceeding, claim, arbitration or investigation (a) pending or, to the Knowledge of the Company,

threatened against the Company or any of its Subsidiaries or (b) that challenges, or that may have the effect of preventing, delaying, making illegal or otherwise
interfering with, the Merger or any of the other transactions contemplated by this Agreement. To the Company’s Knowledge, no such action, suit, proceeding,
claim, arbitration or investigation has been threatened against the Company or any of its Subsidiaries. There are no judgments, orders or decrees outstanding
against the Company or any of its Subsidiaries, or any assets owned (or, to the Knowledge of the Company, used by) the Company or any of its Subsidiaries. To
the Knowledge of the Company, no officer or other employee of the Company or any of its Subsidiaries is subject to any order, writ, injunction, judgment or
decree that prohibits such officer or other employee from engaging in or continuing any conduct, activity or practice relating to the Company’s or its
Subsidiaries’ business.

 
3.13          Environmental Matters.

 
(a)                The Company and its Subsidiaries are in compliance in all material respects with all Environmental Laws, and are not in violation

of, and have not received any written notice alleging any violation by the Company or any of its Subsidiaries with respect to, or written request for information
pursuant to any, Environmental Laws.

 
(b)               To the Company’s Knowledge, the properties operated by the Company and its Subsidiaries or otherwise subject to a Company

Lease (including soils, groundwater, surface water, buildings or other structures) are not contaminated with any Hazardous Substances in an amount or
concentration that would give rise to an obligation to act or disclose that condition under any Environmental Law.

 
(c)                The Company and its Subsidiaries have not received a written notice that the Company or any Subsidiary is subject to any liability

for any Hazardous Substance disposal or contamination in violation of any Environmental Law.
 
(d)               Neither the Company nor any of its Subsidiaries has released any Hazardous Substance into the environment except (i) in

compliance with Law or (ii) in an amount or concentration that would not reasonably be expected to give rise to any liability or obligation under any
Environmental Law.

 
(e)                Neither the Company nor any of its Subsidiaries is named as a party to any orders, decrees or injunctions by any Governmental

Entity addressing liability under any Environmental Law.
 
(f)                The Company and its Subsidiaries have obtained and are in material compliance with all environmental permits necessary for the

ownership, lease, operation or use of the business or assets of the Company and its Subsidiaries, and all such permits are in full force and effect.
 
The parties agree that the only representations and warranties of the Company in this Agreement as to any environmental matters or any other obligation or
liability with respect to Hazardous Substances or materials of environmental concern are those contained in this Section 3.13. Without limiting the generality of
the foregoing, the Buyer specifically acknowledges that the representations and warranties contained in Sections 3.15 and 3.16 do not relate to environmental
matters.
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3.14          Employee Benefit Plans.

 
(a)                Section 3.14(a) of the Company Disclosure Schedule sets forth a complete and accurate list, as of the date of this Agreement, of

all Company Employee Plans.
 
(b)               With respect to each Company Employee Plan in effect on the date of this Agreement or with respect to which the Company or

any ERISA Affiliate has or may have any liability, the Company has made available to the Buyer a complete and accurate copy of (i) such Company Employee
Plan document (including amendments thereto) or summary of such plan if no plan document, (ii) the most recent determination or opinion letter received from
the IRS, (iii) the three (3) most recent Form 5500 annual reports (including all applicable attachments) filed with the IRS, if any, (iv) the most recent actuarial
valuation report, if applicable, (v) each trust agreement, group annuity contract and summary plan description as in effect on the date of this Agreement, if any,
relating to such Company Employee Plan, and (vi) all correspondence to or from any Governmental Entity regarding such Company Employee Plan.

 
(c)                Each Company Employee Plan (and each related trust) complies with and has been administered in all material respects in

accordance with (i) ERISA, (ii) the Code, (iii) all other applicable laws and the regulations thereunder and (iv) its terms.
 
(d)               With respect to each Company Employee Plan, there are no benefit obligations which are unfunded or for which contributions

have not been made, in either case to the extent required by such Company Employee Plan or applicable Law or, to the extent required by GAAP, properly
accrued.

 
(e)                Each Company Employee Plan that is intended to be qualified under Section 401(a) of the Code has received a determination or

opinion letter from the IRS to the effect that such Company Employee Plan is qualified and the plans and trusts related thereto are exempt from federal income
Taxes under Sections 401(a) and 501(a), respectively, of the Code, or is based on prototype or volume submitter documents that have received such letter, or the
period for obtaining such letter is still open. No such determination or opinion letter has been revoked and revocation has not been threatened.

 
(f)                The Company, its Subsidiaries and their respective ERISA Affiliates have never (i) maintained, established, sponsored,

participated in, or been required to contribute to any pension plan subject to Section 412 or 430 of the Code or Title IV of ERISA; (ii) had any outstanding
liabilities under Title IV of ERISA; or (iii) been party to or obligated to contribute to a “multiemployer plan” (as described in Section 4001(a)(3) or Section
3(37) of ERISA or to a “multiple employer plan” within the meaning of Section 3(40) of ERISA.

 
(g)               None of the Company Employee Plans promises or provides post-termination medical or other post-termination welfare or other

benefits to any person, except as required by (i) applicable Law, (ii) contractually required subsidies for COBRA coverage during severance or (iii) the terms of
any plan qualified under Section 401(a) of the Code.
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(h)               Neither the Company nor any of its Subsidiaries or ERISA Affiliates is a party to any agreement with any director, executive

officer or other employee of the Company or any of its Subsidiaries the benefits of which are triggered by, contingent on, or the terms of which are altered, upon
the occurrence of a transaction involving the Company of the nature of any of the transactions contemplated by this Agreement or which provide for severance,
retention or similar compensation or benefits after the termination of employment of such director, executive officer or employee.

 
(i)                 The Company its Subsidiaries and ERISA Affiliates are in material compliance with all applicable requirements of the Patient

Protection and Affordable Care Act of 2010, as amended, and all regulations thereunder (together, the “ACA”), as well as any similar provisions of state or local
law, including all requirements relating to eligibility waiting periods and the offer of or provision of minimum essential coverage that is compliant with
Section 36B(c)(2)(C) of the Code and the regulations issued thereunder to full-time employees as defined in Section 4980H(c)(4) of the Code and the regulations
issued thereunder. No material excise tax or penalty under the ACA, including Sections 4980D and 4980H of the Code, is outstanding, has accrued, or has arisen
with respect to any period prior to the Closing, with respect to any Company Employee Plan. The Company and its Subsidiaries do not have any unsatisfied
obligations to any employees or qualified beneficiaries pursuant to the ACA, or any state or local Law governing health care coverage or benefits that would
result in any liability to the Company and its Subsidiaries. The Company has maintained all records necessary to demonstrate its compliance with the ACA and
any other similar state or local law.

 
(j)                 Each Company Employee Plan that constitutes in any part a nonqualified deferred compensation plan within the meaning of

Section 409A of the Code has been operated and maintained in all material respects in operation and documentary compliance with Section 409A of the Code
and all IRS guidance promulgated thereunder, to the extent such section and such guidance have been applicable to such Company Employee Plan.

 
(k)               With respect to the Company Employee Plans, (i) there are no actions, suits or claims or other proceedings pending or, to the

Company’s Knowledge, threatened, other than routine claims for benefits, (ii) there have been no “prohibited transactions” (as that term is defined in Section 406
of ERISA or Section 4975 of the Code) that are non-exempt and likely to result in liability on the Company or its Subsidiaries, and (iii) all reports, returns and
similar documents required to be filed with any Governmental Entity or distributed to any Company Employee Plan participant have been filed or distributed.
With respect to each Company Employee Plan, no investigation, audit, action or other legal proceeding by the Department of Labor, Internal Revenue Service or
any other Governmental Entity that would, individually or in the aggregate, reasonably be expected to result in material liability to the Company or any of its
Subsidiaries or ERISA Affiliates is in progress (as indicated by notice to the Company) pending or, to the Knowledge of the Company, threatened. Neither the
Company nor any of its Subsidiaries or ERISA Affiliates has any liability by reason of an individual who performs or performed services for the Company or
any of its Subsidiaries or ERISA Affiliates in any capacity being improperly excluded from participating in a Company Employee Plan.
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(l)                 No payment or benefit which will or may be made with respect to any “disqualified individual” (as defined in Section 280G of the

Code and the regulations thereunder) in connection with the consummation of the Merger (either alone or in combination with any other event) will be
characterized as a parachute payment within the meaning of Code Section 280G(b)(2). There is no contract, agreement, plan or arrangement to which the
Company or any Company ERISA Affiliates is bound to provide a gross-up or otherwise reimburse any employee for excise taxes paid pursuant to Section 4999
or 409A of the Code. Neither the execution or delivery of this Agreement nor the consummation of the Merger, either alone or in combination with any other
event, will increase the benefits or compensation payable under any Company Employee Plan or to any current or former director, officer, employee or other
individual service provider of the Company, or will result in any acceleration of the time of payment, funding or vesting of any benefits or compensation under
any Company Employee Plan or for any current or former director, officer, employee or other individual service provider of the Company.

 
3.15          Compliance With Laws. The Company and its Subsidiaries have been and are conducting their respective businesses in compliance in all

material respects with all applicable Laws, and neither the Company nor any of its Subsidiaries has received any written notice alleging, or otherwise have
Knowledge of any material violation of any such Laws. Without limiting the foregoing, (a) none of the Company, its Subsidiaries or any of their directors,
officers, employees or agents have, directly or indirectly, made, offered, promised or authorized any payment or gift of any money or anything of value to or for
the benefit of any “foreign official” (as such term is defined in the U.S. Foreign Corrupt Practices Act of 1977, as amended (the “FCPA”)), foreign political party
or official thereof or candidate for foreign political office for the purpose of (i) influencing any official act or decision of such official, party or candidate, (ii)
inducing such official, party or candidate to use his, her or its influence to affect any act or decision of a foreign governmental authority, or (iii) securing any
improper advantage, in the case of (i), (ii) and (ii) above in order to assist the Company or any of its Subsidiaries in obtaining or retaining business for or with, or
directing business to, any Person, (b) no such Person has, with respect to the Company and its Subsidiaries, made or authorized any bribe, rebate, payoff,
influence payment, kickback or other unlawful payment of funds or received or retained any funds in violation of any law, rule or regulation, (c) the Company
and its Subsidiaries have maintained systems of internal controls (including, but not limited to, accounting systems, purchasing systems and billing systems) to
ensure compliance with the FCPA or any other applicable anti-bribery or anti-corruption law and (d) none of the Company or any of its Subsidiaries is, and, to
the Knowledge of the Company, none of such other Persons is, the subject of any allegation, voluntary disclosure, prosecution or other enforcement action or, to
the Knowledge of the Company, investigation, in each case related to the FCPA or any other anti-corruption law.

 
3.16          Permits. The Company and its Subsidiaries have all Permits necessary for the conduct of their business as presently conducted and all such

Permits are in full force and effect. The Company and its Subsidiaries are in compliance in all material respects with the terms of such Permits. The Company
has not received any written notice or other written communication from any Governmental Entity regarding (a) any material violation of any such Permit or any
failure to comply in a material respect with any term or requirement of any such Permit or (b) any revocation, withdrawal, suspension, cancellation, termination
or material modification of any such Permit.
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3.17          Regulatory Matters.

 
(a)                The Company and its Subsidiaries are developing, testing, labeling, manufacturing and storing, and at all times has developed,

tested, labeled, manufactured and stored each product candidate of the Company or any of its Subsidiaries in compliance in all material respects with applicable
Law, including the FDA Act and applicable implementing regulations issued by the FDA and any other applicable Governmental Entities, including, as
applicable, those requirements relating to the FDA’s current good manufacturing practices, good laboratory practices, good clinical practices and investigational
use, in each case, for a new pharmaceutical product. The Company and its Subsidiaries have not received written notice of any pending or threatened claim, suit,
proceeding, hearing, enforcement, audit, investigation, arbitration or other action from the FDA or any other Governmental Entity alleging that any operation or
activity of the Company or any of its Subsidiaries is in violation of the FDA Act or the respective counterparts thereof promulgated by applicable Governmental
Entities outside the United States.

 
(b)               The Company and its Subsidiaries have made available to the Buyer complete and correct copies of all governmental

authorizations from the FDA, EMA, and all other applicable comparable foreign Governmental Entities (collectively, the “Regulatory Authorities”), held by the
Company or any of its Subsidiaries necessary to conduct its business as presently conducted. The Company and its Subsidiaries hold such authorizations the
Regulatory Authorities require for the conduct of its business as currently conducted (collectively, the “Regulatory Permits”) and all such Regulatory Permits are
in full force and effect. The Company and its Subsidiaries have filed all required notices and responses to notices, supplemental applications, reports (including
all adverse event/experience reports) and other information with the Regulatory Authorities. Each submission to the Investigational New Drug applications
submitted by or on behalf of the Company or any of its Subsidiaries to the FDA, including all supplements and amendments thereto was true, complete and
correct as of the applicable date of submission.

 
(c)                To the Company’s Knowledge, all preclinical studies and clinical trials, and other studies and tests conducted by or on behalf of

the Company have been, and if still pending are being, conducted in material compliance, to the extent applicable, with the applicable protocol for such study or
trial, good laboratory practices, good clinical practices and all applicable Law, including the FDA Act. No clinical trial conducted by or on behalf of the
Company or any its Subsidiaries has been terminated or suspended prior to scheduled completion, and neither the FDA nor any other applicable Governmental
Entity, clinical investigator that has participated or is participating in, or institutional review board that has or has had jurisdiction over, a clinical trial conducted
by or on behalf of the Company or any of its Subsidiaries has initiated, or, to the Company’s Knowledge, threatened to initiate, any action to place a clinical hold
order on, or otherwise terminate or suspend, any proposed or ongoing clinical investigation conducted or proposed to be conducted by or on behalf of the
Company or any of its Subsidiaries.
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(d)               The Company and its Subsidiaries are not subject to any investigation that is pending and of which the Company has been notified

in writing or, to the Company’s Knowledge, which has been threatened, in each case by (i) the FDA or (ii) the Department of Health and Human Services Office
of Inspector General or Department of Justice pursuant to the Federal Healthcare Program Anti-Kickback Statute (42 U.S.C. §1320a-7b(b)), the Federal False
Claims Act (31 U.S.C. §3729) (known as the “Federal False Claims Act”) or any equivalent foreign applicable Law.

 
(e)                To the Company’s Knowledge, the Company and its Subsidiaries have not submitted any claim for payment to any government

healthcare program in violation of any Laws relating to false claims or fraud, including the Federal False Claim Act or any applicable state false claim or fraud
Law.

 
(f)                The Company and its Subsidiaries have complied in all material respects with all applicable security and privacy standards

regarding protected health information under (i) the Health Insurance Portability and Accountability Act of 1996, as amended by the Health Information
Technology for Economic and Clinical Health Act of 2009, including the regulations promulgated thereunder and (ii) any applicable state privacy Laws.

 
(g)               To the Company’s Knowledge, all manufacturing operations conducted for the benefit of the Company and its Subsidiaries have

been and are being conducted in material compliance with applicable Laws, including, to the extent applicable, the provisions of the FDA’s current good
manufacturing practice regulations, and the respective counterparts thereof promulgated by Governmental Entities in countries outside the United States. To the
Company’s Knowledge, none of the Company’s and its Subsidiaries’ contract manufacturers has received a FDA Form 483 or other Governmental Entity notice
of inspectional observations, “warning letters” or “untitled letters”, in each case, related to or affecting any of the Company’s and its Subsidiaries’ products or
product candidates.

 
(h)               Section 3.17(h) of the Company Disclosure Schedule sets forth a list of (i) all recalls, field notifications, investigator notices,

safety alerts, “serious adverse event” reports or other notices of action relating to an alleged lack of safety or regulatory compliance issued by the Company
(“Safety Notices”), (ii) the dates such Safety Notices, if any, were resolved or closed, and (iii) to the Company’s Knowledge, any material complaints that are
currently unresolved.

 
(i)                 None of the Company or any of its Subsidiaries has committed any act, made any statement or failed to make any statement that

would reasonably be expected to provide a basis for the FDA or any other Governmental Entity to invoke its policy with respect to “Fraud, Untrue Statements of
Material Facts, Bribery, and Illegal Gratuities” or any such similar policies set forth in any applicable Laws. None of the Company, its Subsidiaries or, to the
Company’s Knowledge, any of their officers, employees or agents, and, in connection with Products, third party suppliers and contractors, has been convicted of
any crime or engaged in any conduct that has resulted, or would reasonably be expected to result, in debarment, disqualification, suspension or exclusion under
applicable Law, including, without limitation, 21 U.S.C. Section 335a. To the Company’s Knowledge, no claims, actions, proceedings or investigations that
would reasonably be expected to result in such a material debarment or exclusion of the Company or any of its Subsidiaries are pending or threatened against the
Company, its Subsidiaries or any of their officers, employees or agents.
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(j)                 The Company has made available to the Buyer all material written formal communications submitted by or on behalf of the

Company or any of its Subsidiaries to any Regulatory Authority.
 
3.18          Insurance. Section 3.18 of the Company Disclosure Schedule sets forth a true and complete list of all current policies of fire, liability, product

liability, umbrella liability, real and personal property, workers’ compensation, vehicular, directors’ and officers’ liability, fiduciary liability, other casualty and
property and other insurance maintained by Company or any of its Subsidiaries (the “Insurance Policies”), each of which is in full force and effect. True and
correct copies of such Insurance Policies have been made available to Buyer. The Company and its Subsidiaries have complied in all material respects with the
provisions of each Insurance Policy. No insurer under any material Insurance Policy has provided written notice to the Company or any of its Subsidiaries that it
has cancelled or generally disclaimed liability under, or increased the premium with respect to, or altered the coverage under, any such Insurance Policy or
indicated any intent to do so or not to renew any such Insurance Policy. All premiums payable under the Insurance Policies have been paid or accrued, when due
or within applicable grace periods. There is no claim pending under any Insurance Policy as to which coverage has been questioned, denied or disputed by any
underwriter of such policy, or in respect of which any underwriter has reserved its rights.

 
3.19          Brokers. Except for the fees payable to Leerink Partners LLC, the fees and expenses of which shall be paid in full at the Closing (as an

Unpaid Company Transaction Expense) or prior to the Closing, no agent, broker, investment banker, financial advisor or other Person is or shall be entitled, as a
result of any action, agreement or commitment of the Company or any of its Subsidiaries, to any broker’s, finder’s, financial advisor’s or other similar fee or
commission in connection with any of the transactions contemplated by this Agreement.

 
3.20          Labor and Employment.

 
(a)                Section 3.20(a) of the Company Disclosure Schedule sets forth a list of all persons who are employees, independent contractors or

consultants of the Company or any of its Subsidiaries as of the date hereof, including any employee who is on a leave of absence of any nature, paid or unpaid,
authorized or unauthorized, and sets forth for each such individual the following: (i) name; (ii) title or position; (iii) the entity or entities by which such
individual is employed; (iv) hire or start date and service date; (v) base salaries or base hourly wage or contract rate; (vi) target bonus rates or target commission
rates and other incentive-based compensation; (vii) accrued but unused vacation or paid time off balance; (viii) active or inactive status and, if applicable, the
anticipated date of return to service; (ix) full-time or part-time status; (x) exempt or non-exempt status; (xi) employment location; (xii) severance upon
termination or upon the consummation of the transactions contemplated hereby; and (xiii) in which Company Employee Plans the individual participates.
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(b)               No employees of the Company or any of its Subsidiaries are represented by any labor or trade union, works council, employee

association or other employee representative. Neither the Company nor any of its Subsidiaries is a party to, or otherwise subject to, any collective bargaining
agreement or other agreement with a labor or trade union, works council, employee association or other employee representative. There have been no strikes,
lockouts, slow-downs, work stoppages, picketing, or any other manner of collective labor unrest among the employees of the Company or its Subsidiaries and,
during that time, none of the Company, its Subsidiaries or any ERISA Affiliate has received written or, to the Knowledge of the Company, any other notice, that
such actions have been threatened. As of the date of this Agreement, there are no complaints pending or, to the Company’s Knowledge, threatened against the
Company or any of its Subsidiaries or any ERISA Affiliate alleging that any of them has violated any Laws or contracts that relate to wages, taxes and
withholdings related to such wages, hours, employment or termination of employment, employment policies or practices, paid time off or sick leave, meal and
rest breaks, wage statements, leave of absence rights, immigration Laws, terms and conditions of employment, compensation, labor or employee relations,
classification of employees (whether for purpose of overtime or employee/independent contractor status or otherwise), affirmative action, government
contracting, equal employment opportunity and fair employment practices, workers’ compensation, unemployment compensation, whistle-blowing, retaliation or
employee safety or health. To the Company’s Knowledge, as of the date of this Agreement there is no organizational effort presently being made or threatened
by or on behalf of any labor or trade union, employee association or current or former employee of the Company or any of its Subsidiaries with respect to the
Company’s employees.

 
(c)                In all countries where the Company’s and its Subsidiaries’ employees are located, the Company and its Subsidiaries are and have

been in compliance in all material respects with all applicable laws respecting employment and employment practices, terms and conditions of employment,
wages and hours, workplace safety, occupational health and safety, vacation pay, overtime pay, pay equity, notice of termination, immigration, employee privacy,
family, medical and other leaves, classification of employees, consultants and independent contractors, workers’ compensation and assessments, human rights
and nondiscrimination, non-harassment, and non-retaliation in employment.

 
(d)               The Company and its Subsidiaries do not have any liability as a result of the failure to properly classify applicable persons as

employees, independent contractors, leased employees or as persons exempt from overtime pay. There are no amounts of compensation outstanding, (including,
but not limited to, vacation or paid time off, paid sick leave, bonuses, commissions, or other liabilities accrued through the date of this Agreement) to any current
or former employee, independent contractor or leased employee other than accrued amounts representing salary, fees, compensation or bonus entitlements not
yet due to be paid or for the reimbursement of legitimate business expenses.
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3.21          Title to Personal Properties. The Company and its Subsidiaries have good and marketable title to, or, in the case of property held under a

lease or other contractual obligation, a valid leasehold interest in, or right to use, all of their tangible assets that are material to the Company and its Subsidiaries,
taken as a whole. None of the Company’s or its Subsidiaries’ material tangible assets are subject to any Lien other than Permitted Liens. Such tangible assets are,
in the aggregate, in good working order (ordinary wear and tear excepted). Section 3.21(b) of the Company Disclosure Schedule sets forth a true, correct and
complete list of all leases of the Company or any of its Subsidiaries for personal property having annual payment obligations in excess of $10,000, and the items
of tangible property subject thereto are in good working order (ordinary wear and tear excepted), and such property is in all material respects in the condition
required of such property by the terms of such lease applicable thereto.

 
3.22          Transactions with Affiliates. Neither the Company nor any of its Subsidiaries is or has been a debtor or creditor of, or otherwise party to any

contract with or involved in any business arrangement with, any Company Equityholder or any director, officer or employee of the Company or any of its
Subsidiaries (except for amounts due as salaries and bonuses under employment agreements or employee benefit plans and amounts payable in reimbursement of
ordinary expenses) or any of such Person’s family members or Affiliates, and no such Person, or his, her or its family members or Affiliates, owns or has owned
any material asset, tangible or intangible, that is used in the business of the Company or any of its Subsidiaries.

 
3.23          Bank Accounts. Section 3.23 of the Company Disclosure Schedule sets forth a true and complete list of (a) the name and address of each

bank with which the Company or any of its Subsidiaries has an account or safe deposit box, (b) the account number thereof and (c) the name of each person
authorized to draw thereon or have access thereto.

 
3.24          Total Assets. The total aggregate value of the assets of the Company and its Subsidiaries, as of February 28, 2017 and as of the date hereof,

as determined under GAAP is less than $16,200,000.
 
3.25          No Other Representations or Warranties. Except as expressly set forth in this Article III, neither the Company nor any Person on behalf of the

Company has made, nor are any of them making, any representation or warranty, written or oral, express or implied, at law or in equity, in respect of the
Company, its Subsidiaries or the business of the Company and its Subsidiaries in connection with the Merger or the other transactions contemplated hereby
(including with respect to any financial projections), and any other such representations and warranties are hereby expressly disclaimed. The Buyer
acknowledges and agrees that, except as set forth in this Article III, neither the Buyer nor any of the Buyer’s agents, employees or representatives is relying on
any other representation or warranty of the Company or any other Person, including regarding the accuracy or completeness of any such other representations or
warranties or the omission of any material information (including with respect to any financial projections), regardless of the forum in which such information
has been made available (whether through an electronic dataroom, management presentation or otherwise), whether express or implied, in each case with respect
to the Merger and the other transactions contemplated hereby.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF THE BUYER AND THE TRANSITORY SUBSIDIARY
 

The Buyer and the Transitory Subsidiary represent and warrant to the Company that the statements contained in this Article IV are true and correct,
except as set forth herein or in the Buyer Disclosure Schedule.

 
4.1              Organization, Standing and Power. Each of the Buyer and the Transitory Subsidiary is a corporation duly organized, validly existing and in

good standing under the Laws of the jurisdiction of its incorporation, has all requisite corporate power and authority to own, lease and operate its properties and
assets and to carry on its business as conducted on the date of this Agreement, and is duly qualified to do business and, where applicable as a legal concept, is in
good standing as a foreign corporation in each jurisdiction in which the character of the properties it owns, operates or leases or the nature of its activities makes
such qualification necessary, except for such failures to be so qualified or in good standing, individually or in the aggregate, that would not reasonably be
expected to have a Buyer Material Adverse Effect.

 
4.2              Authority; No Conflict; Required Filings and Consents.

 
(a)                Each of the Buyer and the Transitory Subsidiary has all requisite corporate power and authority to enter into this Agreement and,

subject to the adoption of this Agreement by the Buyer as sole stockholder of the Transitory Subsidiary (which shall occur immediately after the execution and
delivery of this Agreement), to consummate the transactions contemplated by this Agreement. The board of directors of the Transitory Subsidiary has (i) deemed
the Merger advisable and in the best interests of the Transitory Subsidiary and the Buyer, as the Transitory Subsidiary’s sole stockholder, (ii) approved this
Agreement and the Merger in accordance with the DGCL upon the terms and subject to the conditions set forth herein and (iii) recommended the adoption of this
Agreement by the Buyer, as the Transitory Subsidiary’s sole stockholder. The execution and delivery of this Agreement and the consummation of the
transactions contemplated by this Agreement by the Buyer and the Transitory Subsidiary have been duly authorized by all necessary corporate action on the part
of each of the Buyer and the Transitory Subsidiary, subject to the adoption of this Agreement by the Buyer as sole stockholder of the Transitory Subsidiary
(which shall occur immediately after the execution and delivery of this Agreement). This Agreement has been duly executed and delivered by each of the Buyer
and the Transitory Subsidiary and constitutes the valid and binding obligation of each of the Buyer and the Transitory Subsidiary, enforceable against each of
them in accordance with its terms, subject to the Bankruptcy and Equity Exception.

 
(b)               The execution and delivery of this Agreement by each of the Buyer and the Transitory Subsidiary do not, and the consummation

by the Buyer and the Transitory Subsidiary of the transactions contemplated by this Agreement will not, (i) conflict with, or result in any violation or breach of,
the Organizational Documents of the Buyer or the Transitory Subsidiary, (ii) conflict with, or result in any violation or breach of, or constitute (with or without
notice or lapse of time, or both) a default (or give rise to a right of termination, cancellation or acceleration of any obligation or loss of any material benefit)
under, require a consent, waiver or delivery of notice under, constitute a change in control under, require the payment of a penalty under or result in the
imposition of any Lien on the Buyer’s or the Transitory Subsidiary’s assets under, any of the terms, conditions or provisions of any lease, license, contract or
other agreement, instrument or obligation to which the Buyer or the Transitory Subsidiary is a party or by which any of them or any of their properties or assets
may be bound or (iii) subject to the adoption of this Agreement by the Buyer as sole stockholder of the Transitory Subsidiary (which shall occur immediately
after the execution and delivery of this Agreement) and subject to compliance with the requirements specified in clauses (i) and (ii) of Section 4.2(c), conflict
with or violate any Law applicable to the Buyer or the Transitory Subsidiary or any of its or their respective properties or assets.
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(c)                No consent, approval, license, permit, order or authorization of, or registration, declaration, notice or filing (other than a Current

Report on Form 8-K with respect to this Agreement and the transactions contemplated hereby) with, any Governmental Entity or any stock market or stock
exchange on which shares of Buyer common stock are listed for trading is required by or with respect to the Buyer or the Transitory Subsidiary in connection
with the execution and delivery of this Agreement by the Buyer or the Transitory Subsidiary or the consummation by the Buyer or the Transitory Subsidiary of
the transactions contemplated by this Agreement, except for the filing of the Certificate of Merger with the Delaware Secretary of State.

 
(d)               No vote of the holders of any class or series of the Buyer’s capital stock or other securities is necessary for the consummation by

the Buyer of the transactions contemplated by this Agreement.
 
4.3              Buyer Capitalization.

 
(a)                As of March 27, 2017, the authorized capital of the Buyer consisted of 270,000,000 shares of Buyer Class A Common Stock, of

which 43,635,826 shares were issued and outstanding, and 3,009,942 were held in treasury; 75,000,000 shares of Buyer Class B Common Stock, none of which
were issued and outstanding; and 5,000,000 shares of Buyer Preferred Stock, none of which were issued and outstanding. The rights, preferences, privileges and
restrictions of the capital stock of Buyer are as stated in the Buyer’s certificate of incorporation or otherwise as provided under applicable Law.

 
(b)               As of March 24, 2017, 9,943,867 shares of Buyer Common Stock were reserved for issuance under the Buyer’s 2016 Equity

Incentive Plan, of which 6,401,148 shares were subject to awards with respect to shares of Buyer Common Stock.
 
(c)                All shares of Buyer Common Stock have been duly authorized and validly issued, and are fully paid and non-assessable and have

been issued and granted in all material respects in compliance with all applicable securities Laws. All shares of Buyer Common Stock which may be issued
pursuant to the Merger, will be, when issued in accordance with the terms hereof, voting stock that is duly authorized, validly issued, fully paid and non-
assessable, free and clear of any Liens created by Buyer (for the avoidance of doubt, excluding Liens arising under applicable securities Laws) and not subject to
any preemptive rights created by statute, the certificate of incorporation or bylaws of Buyer or any contract to which Buyer is a party or by which it is bound and
will have been issued in all material respects in compliance with all applicable securities Laws.
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4.4              SEC Documents; Financial Statements. The Buyer has timely filed or furnished all forms, reports, schedules, statements and other

documents required to be filed or furnished by it with the SEC, together with all certifications required pursuant to the Sarbanes-Oxley Act (these documents, as
supplemented or amended since the time of filing, and together with all information incorporated by reference therein and schedules and exhibits thereto,
collectively, the “Buyer SEC Reports”) since the end of Buyer’s most recent fiscal year. No Subsidiary of Buyer is required to file with or furnish to the SEC any
forms, reports, schedules, statements or other documents. As of their respective filing dates (or if amended, as of the date of such amendment), each Buyer SEC
Report and all Buyer SEC Reports filed after the date hereof but before the Closing complied or, if filed after the date hereof, will comply in all material respects
with the requirements of the Exchange Act or the Securities Act, as applicable, and the rules and regulations of the SEC promulgated thereunder, and none of the
Buyer SEC Reports as of their respective filing dates contained any untrue statement of a material fact or omitted to state a material fact required to be stated
therein or necessary to make the statements made therein, in light of the circumstances under which they were made, not misleading, except to the extent
amended or superseded by a Buyer SEC Report filed subsequently (but prior to the date hereof). The financial statements of Buyer, including the notes thereto,
included in the Buyer SEC Reports comply as to form in all material respects with the published rules and regulations of the SEC with respect thereto, have been
prepared in accordance with GAAP consistently applied and Regulation S-X of the SEC (except as may be indicated in the notes thereto or, in the case of
unaudited financial statements, as permitted by Form 10-Q under the Exchange Act) and present fairly, in all material respects, the consolidated financial
position of Buyer and its consolidated subsidiaries at the dates thereof and the consolidated results of its operations, changes in shareholders’ equity and cash
flows for the periods then ended (subject, in the case of unaudited financial statements, to (i) such exceptions as may be permitted by Form 10-Q under the
Securities Act and (ii) normal year-end adjustments).

 
4.5              Litigation. As of the date hereof, there is no litigation, action, suit, proceeding, claim, arbitration or investigation pending or, to the

knowledge of the Buyer or the Transitory Subsidiary, threatened, against the Buyer or the Transitory Subsidiary, and neither the Buyer nor the Transitory
Subsidiary is subject to any outstanding order, writ, judgment, injunction or decree of any Governmental Entity that, in either case, would, individually or in the
aggregate, reasonably be expected to have a Buyer Material Adverse Effect.

 
4.6              Operations of the Transitory Subsidiary. The Transitory Subsidiary was formed solely for the purpose of engaging in the transactions

contemplated by this Agreement, has engaged in no other business activities and has conducted its operations only as contemplated by this Agreement.
 
4.7              Financing. The Buyer has sufficient funds to make the payments required to be made by it on the Closing Date.
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4.8              Brokers. Except for the fees payable to Jefferies LLC, no agent, broker, investment banker, financial advisor or other Person is or shall be

entitled, as a result of any action, agreement or commitment of the Buyer or any of its Subsidiaries, to any broker’s, finder’s, financial advisor’s or other similar
fee or commission in connection with any of the transactions contemplated by this Agreement.

 
4.9              Registration Eligibility. Buyer is eligible to register for resale the Buyer Common Stock to be issued in the Merger on Form S-3

promulgated under the Securities Act, as contemplated by Section 6.7.
 
4.10          No Other Representations or Warranties. Except as expressly set forth in this Article IV, none of the Buyer, Transitory Subsidiary or any

Person on their behalf has made, nor are any of them making, any representation or warranty, written or oral, express or implied, at law or in equity in respect of
the Buyer, Transitory Subsidiary, the Buyer’s other Subsidiaries or their businesses in connection with the Merger or the other transactions contemplated hereby,
and any other such representations and warranties are hereby expressly disclaimed. The Company and the Company Equityholder Representative (on behalf of
all Company Equityholders) acknowledge and agree that, except as set forth in this Article IV, none of the Company, the Company Equityholder Representative
or any of their agents, employees or representatives is relying on any other representation or warranty of the Buyer, the Transitory Subsidiary or any other
Person, including regarding the accuracy or completeness of any such other representations or warranties or the omission of any material information, regardless
of the forum in which such information has been made available, whether express or implied, in each case with respect to the Merger and the other transactions
contemplated hereby.

 
ARTICLE V

COVENANTS OF THE COMPANY
 

 
5.1              Conduct of Business of the Company. Except (a) as expressly contemplated by this Agreement, (b) as set forth in Section 5.1 of the

Company Disclosure Schedule, (c) as required by applicable Law or (d) as consented to in writing by the Buyer, during the Pre-Closing Period, the Company
shall, and shall cause each of its Subsidiaries to: (i) carry on its business in the ordinary course of business consistent with past practices, (ii) use commercially
reasonable efforts to preserve intact its present business organization, and (iii) use commercially reasonable efforts to preserve its relationships with suppliers,
distributors, licensors, licensees and others with whom the Company has contractual relationships.

 
5.2              Restrictions on Conduct of Business of the Company. During the Pre-Closing Period, without limiting the Company’s obligations under

Section 5.1, except as set forth in Section 5.2 of the Company Disclosure Schedule the Company shall not and shall not permit any of its Subsidiaries to do the
following without the written consent of the Buyer:

 
(a)                change or amend the Company Certificate of Incorporation, the Company Bylaws, any other organizational documents of the

Company or any of the organizational documents of the Company’s Subsidiaries, or authorize or propose the same;
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(b)               split, combine or reclassify any of its capital stock or other Equity Interest; issue or authorize the issuance of any other securities in

respect of, in lieu of or in substitution for shares of its capital stock; declare, set aside, or pay any dividend or make any distribution (whether in cash or in kind)
with respect to any of its or other Equity Interest; or redeem, purchase, or otherwise acquire, directly or indirectly, any of its capital stock or other Equity Interest
(except from former employees in accordance with agreements in place on the date of this Agreement that provide for the repurchase of shares at their original
issue price in connection with any termination of employment with or services to the Company);

 
(c)                issue, deliver, encumber, dispose, transfer or sell, or authorize to issue, deliver, encumber, dispose, transfer or sell, any shares of

its capital stock or other Equity Interest, provided, however, that the Company may issue shares of Company Common Stock in connection with the exercise of
Company Options outstanding as of immediately prior to the date of this Agreement;

 
(d)               enter into or adopt any plan or agreement of complete or partial liquidation, restructuring, recapitalization or dissolution, or file a

voluntary petition in bankruptcy or commence a voluntary legal procedure for reorganization, arrangement, adjustment, release or composition of indebtedness
in bankruptcy or other similar Laws now or hereafter in effect;

 
(e)                incur any Indebtedness (other than borrowings in the ordinary course of business under existing lines of credit), or guarantee any

Indebtedness;
 
(f)                impose any Lien other than a Permitted Lien on any of the Company properties, capital stock, or tangible or intangible assets;
 
(g)               make any capital expenditures, capital additions or capital improvements, in excess of (x) $50,000 individually or (y) $250,000 in

the aggregate;
 
(h)               acquire or agree to acquire by merging with, or by purchasing a portion of the stock or assets of, or by any other manner, any

business or any entity, or invest in, make a loan, advance or capital contribution to, or otherwise acquire the securities of any other Person (other than advances
to employees of the Company in the ordinary course of business and consistent with past practices);

 
(i)                 (A) initiate any new line of business, (B) make any loan or capital contribution to any Person or (C) otherwise acquire or agree to

acquire any securities or assets that are material, individually or in the aggregate, to the Company;
 
(j)                 terminate, cancel, amend, waive, modify or fail to maintain, renew or comply with any material Permit;
 
(k)               sell, assign or otherwise dispose of, lease or license any properties or assets of the Company;
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(l)                 (A) sell, assign, transfer, license, abandon or otherwise dispose of any Company Intellectual Property, or (B) acquire, in-license or

otherwise obtain any right, title or interest in or to any pending or issued patent rights, inventions, patent disclosures or other Intellectual Property from any other
Person;

 
(m)             amend or modify in any material respect any Company Material Contract, terminate any Company Material Contract, waive any

material right under a Company Material Contract or enter into or modify any other contract or arrangement such that it would be a Company Material Contract
if entered into or if such modification were in effect as of the date of this Agreement;

 
(n)               make, revoke or change any election in respect of Taxes, change an annual Tax accounting period, adopt or change any accounting

method in respect of Taxes, file any amended Tax Return, enter into any closing agreement with respect to Taxes, settle any claim or assessment in respect of
Taxes, surrender or abandon any right to claim a refund of a material amount of Taxes, or consent to any extension or waiver of the limitation period applicable
to any material claim or assessment in respect of Taxes, or take any position on any Tax Return, take any action or enter into any transaction that would have the
effect of increasing the Tax liability of the Buyer or the Company (or its Subsidiaries) in respect of any Tax period (or portion thereof) beginning after the
Closing Date;

 
(o)               make a material change in its accounting principles, methods, policies or practices, unless required under GAAP;
 
(p)               except as required by applicable Law, make, or amend, any filings with the FDA, the EMA or any other Regulatory Authority

performing functions similar to those performed by the FDA, the EMA or such other Regulatory Authority;
 
(q)               (i) other than as required by applicable Law, adopt, establish, enter into, amend or terminate the Company Stock Plan any

Company Employee Plan or any plan, agreement, program, policy, trust, fund or other arrangement with the employees or other service providers of the
Company, (ii) increase the compensation or fringe benefits (including severance, termination, retention and change of control compensation or benefits) of, or
grant any bonus or other incentive compensation to, any current or former employee, director or officer or other individual service provider of the Company, (iii)
grant any severance or termination pay to any current or former director, officer or employee or other individual service provider of the Company, (iv) terminate
the employment of any Company Employees or (v) except in the ordinary course of business, hire or engage the services of any new employee or other service
provider; provided that the Buyer’s consent shall be required with respect to any such hiring or engagement involving base compensation or payment for
services in excess of $100,000 per year;

 
(r)                 recognize, or enter into any collective bargaining agreement or any other agreement with, a labor or trade union, employee

association, works council, or other employee representative;
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(s)                waive, release, assign, compromise, commence, settle or agree to settle any action, suit, proceeding, claim, arbitration or

investigation pending before any Governmental Entity or any arbitrator against the Company or any of its Subsidiaries; or
 
(t)                 agree or commit to take any of the actions described in clauses “(a)” through “(r)” of this Section 5.2.

 
5.3              No Solicitation. During the Pre-Closing Period, the Company shall not (and shall cause each of its Subsidiaries not to), and the Company

shall not permit its and its Subsidiaries’ directors, officers, employees and other agents to, directly or indirectly, (a) solicit, initiate or knowingly encourage any
Acquisition Proposal, (b) enter into, continue or otherwise participate in any discussions or negotiations regarding, or furnish to any Person any information for
the purpose of encouraging or facilitating, or in connection with any Acquisition Proposal, or (c) enter into any agreement, arrangement, understanding or other
contract with any Person the terms of which require it to abandon or terminate the transactions contemplated hereby. The Company shall promptly (and in all
events within one Business Day) inform the Buyer of the identity of any Person making an Acquisition Proposal, or any inquiry by any Person directed to the
Company with respect to or which could lead to any Acquisition Proposal, during the Pre-Closing Period as well as the nature and material terms of any such
Acquisition Proposal and any documents or written correspondence in connection therewith. The Company shall not provide any information concerning the
Company to any party making or considering making an Acquisition Proposal. The Company shall, concurrently with the execution of this Agreement, require
the return or destruction of any confidential information shared in connection with any terminated discussions or negotiations with respect to any Acquisition
Proposal (to the extent the Company has the right to require such return or destruction). The Company shall (and shall cause each of its Subsidiaries to), and the
Company shall require its and its Subsidiaries’ directors, officers, employees and other agents to, immediately cease and cause to be terminated any existing
discussions or negotiations with any Persons (other than Buyer) conducted heretofore with respect to any Acquisition Proposal.

 
5.4              Stockholder Consent or Approval. The Company shall, in accordance with the Company Certificate of Incorporation and the Company

Bylaws and the applicable requirements of the DGCL (including Sections 228 and 262 of the DGCL), (i) solicit the Written Consent for the adoption of this
Agreement and the approval of the Merger and the other transactions contemplated hereby and (ii) cause a copy of an information statement in the form attached
hereto as Exhibit D (the “Information Statement”) to be delivered to the physical or electronic address on record for each stockholder of the Company who is
entitled to vote upon adoption of this Agreement. Without limiting the foregoing and notwithstanding anything to the contrary in this Agreement, the Company
shall deliver to the Buyer the Written Consent, together with a certificate executed on behalf of the Company by its corporate Secretary certifying that such
Written Consent reflects the Company Stockholder Approval, within two (2) hours following the execution of this Agreement.

 
5.5              Access to Information. During the Pre-Closing Period, the Company shall (and shall cause each of its Subsidiaries to) afford to the Buyer’s

officers, employees, accountants, counsel and other representatives, reasonable access, upon reasonable notice, during normal business hours and in a manner
that does not unreasonably disrupt or interfere with business operations, to all of its facilities, properties, books, contracts, commitments, management personnel
and records as the Buyer shall reasonably request, and, during such period, the Company shall (and shall cause each of its Subsidiaries to) furnish promptly to
the Buyer the information concerning its business, properties, assets and personnel (other than personnel or medical records) as the Buyer may reasonably
request. Any access provided to the Buyer or information provided by the Company or its Subsidiaries shall not constitute any expansion of or additional
representations or warranties of the Company beyond those specifically set forth in this Agreement. The Buyer will hold any such information which is
nonpublic in confidence in accordance with the Confidentiality Agreement. Notwithstanding the foregoing, the Company and its Subsidiaries shall not be
required to provide the Buyer access to or disclose information where such access or disclosure would, in the Company’s reasonable judgment (based on the
advice of outside counsel), (a) result in the loss of any attorney-client privilege; provided, however, that the Company and its Subsidiaries shall provide the
Buyer with a summary of the information to the extent consistent with such privilege and make a commercially reasonable effort to enter into a joint defense
agreement with the Buyer which would allow disclosure of such information, (b) result in the disclosure of competitively sensitive information in violation of
applicable Antitrust Laws, or (c) be prohibited under applicable Law; provided, however, that the Company and its Subsidiaries shall provide the Buyer with a
summary of the information if and to the extent permitted by such Law.
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5.6              280G Matters. As soon as possible after the date of this Agreement, and in any event prior to the Effective Time, the Company shall submit

to a stockholder vote the right of any “disqualified individual” (as defined in Section 280G(c) of the Code) listed in Section 5.6 of the Company Disclosure
Schedule to receive any and all payments (or other benefits) contingent on the consummation of the transactions contemplated by this Agreement (within the
meaning of Section 280G(b)(2)(A)(i) of the Code) to the extent necessary so that, if such vote is adopted by the Company stockholders in a manner that satisfies
the stockholder approval requirements under Section 280G(b)(5)(B) of the Code and regulations promulgated thereunder, no payment received by such
“disqualified individual” would be a “parachute payment” under Section 280G(b) of the Code (determined without regard to Section 280G(b)(4) of the Code).
Such vote shall establish the “disqualified individual’s” right to the payment or other compensation. In addition, the Company shall provide adequate disclosure
to Company stockholders entitled to vote under Section 280G(b)(5)(B) of all material facts concerning all payments that, but for such vote, could be deemed
“parachute payments” to any such “disqualified individual” under Section 280G of the Code in a manner that satisfies Section 280G(b)(5)(B)(ii) of the Code and
regulations promulgated thereunder. Prior to the stockholder vote contemplated by this Section 5.6, the Company shall give the Buyer a reasonable opportunity
to review and approve (such approval not to be unreasonably withheld, delayed or conditioned) its calculations and any document to be delivered to any
“disqualified individual” or the Company Stockholders in connection with the foregoing.

 
5.7              Interim Financial Reports.

 
(a)                During the Pre-Closing Period, within forty (40) days of the end of each calendar month commencing after January 31, 2017, the

Company shall deliver to the Buyer an unaudited consolidated balance sheet and the related consolidated statement of operations and cash flows of the Company
and its Subsidiaries as of and for each such month, in each case prepared in accordance with GAAP.
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(b)               During the Pre-Closing Period, in order to assist the Buyer in satisfying the Buyer’s reporting obligations under Rule 3-05 of

Regulation S-X, the Company shall, as promptly as practicable and upon reasonable notice, cooperate with the Buyer to permit Buyer to obtain all information
(including drafts and workpapers of the Company’s auditor, to the extent available) reasonably necessary for the Buyer to comply with such reporting obligations
and take all other reasonable actions in connection with the preparation of audited financial information with respect to the Company and its Subsidiaries and
Buyer’s preparation of pro forma financial statements for the acquisition of the Company and its Subsidiaries in compliance with Buyer’s reporting obligations
under Regulation S-X. The cost of the Company’s 2016 audit and obtaining a reliance letter from the Company’s auditors with respect to such audit shall be
borne by the Company. All other expenses incurred in connection with such cooperation shall be borne by the Buyer.

 
ARTICLE VI

ADDITIONAL AGREEMENTS
 

 
6.1              Closing Efforts; Legal Conditions to the Merger; Third-Party Consents.

 
(a)                Subject to the terms hereof, including Section 6.1(b), the Company and the Buyer shall each:

 
(i)                 use its commercially reasonable efforts to take, or cause to be taken, all actions, and do, or cause to be done, and to assist

and cooperate with the other parties in doing, all things necessary, proper or advisable to consummate and make effective the transactions contemplated hereby
as promptly as practicable, but in no event later than the Outside Date;

 
(ii)               use its commercially reasonable efforts to make, as promptly as practicable, all necessary filings, and thereafter make any

other required submissions, with respect to this Agreement and the Merger required under any applicable Law including complying with any pre-merger
notification requirements under any applicable Antitrust Laws;

 
(iii)             use its commercially reasonable efforts to obtain, as promptly as practicable, from any Governmental Entity or any other

third party any consents, licenses, permits, waivers, approvals, authorizations or orders required to be obtained or made by the Company or the Buyer (or any of
their Subsidiaries), respectively, in connection with the authorization, execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby, it being understood that neither the Company nor the Buyer (or any of their Subsidiaries) shall be required to make any material payments
in connection with the fulfillment of its obligations under this paragraph; and
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(iv)             execute or deliver any additional instruments reasonably necessary to consummate the transactions contemplated by, and

to fully carry out the purposes of, this Agreement.
The Company and the Buyer shall cooperate with each other in connection with the making of all such filings, including providing copies of all such documents
to the non-filing party and its advisors prior to filing and, if requested, accepting reasonable additions, deletions or changes suggested in connection therewith.
Except to the extent prohibited by applicable Law, the Company and the Buyer shall furnish to each other all information required for any application or other
filing to be made pursuant to the rules and regulations of any applicable Law in connection with the transactions contemplated by this Agreement (which shall be
subject to the Confidentiality Agreement or, in the case of information received by the Company, the Company and its representatives shall maintain such
information in strict confidence to the extent not publicly available (other than through a breach of this provisions by the Company or any of its representatives)).
For the avoidance of doubt, the Buyer and the Company agree that nothing contained in this Section 6.1(a) shall modify or affect their respective rights and
responsibilities under Section 6.1(b).

 
(b)               Subject to the terms hereof, the Buyer and the Company agree, and shall cause each of their respective Subsidiaries, to cooperate

and to use their respective commercially reasonable efforts to (i) obtain any government clearances or approvals required for Closing under applicable Antitrust
Laws and (ii) respond to any government requests for information under any Antitrust Law; provided that neither the Buyer nor the Company shall be required
to (A) contest and resist any action, including any legislative, administrative or judicial action, or seek to have vacated, lifted, reversed or overturned any
Antitrust Order that restricts, prevents or prohibits the consummation of the Merger or any other transaction contemplated by this Agreement under any Antitrust
Law or (B) take any action or accept any condition that (x) is materially adverse to the business or operations of such party and its Subsidiaries or (y) would
require the sale, divestiture or disposition of any material assets, properties or business held by such party or its Subsidiaries. Except to the extent prohibited by
applicable Law, the parties hereto will consult and cooperate with one another, and consider in good faith the views of one another, in connection with, and
provide to the other parties in advance, any analyses, appearances, presentations, memoranda, briefs, arguments, opinions and proposals made or submitted by or
on behalf of any party hereto in connection with proceedings under or relating to any Antitrust Law.

 
(c)                Without limiting any of the parties’ respective obligations set forth in any of Section 6.1(a) and Section 6.1(b), the Company or

the Buyer shall give (or shall cause their respective Subsidiaries to give) any notices to third parties, and use, and cause their respective Subsidiaries to use, its
commercially reasonable efforts to obtain any third party consents required in connection with the Merger that are (i) necessary with respect to the Company or
the Buyer (or their subsidiaries), respectively, to consummate the transactions contemplated hereby, (ii) with respect to the Company and its Subsidiaries,
disclosed or required to be disclosed in the Company Disclosure Schedule or (iii) required to prevent the occurrence of an event that would reasonably be
expected to have a Company Material Adverse Effect or a Buyer Material Adverse Effect, respectively, prior to or after the Effective Time, it being understood
that neither the Company nor the Buyer shall be required to make any material payments in connection with the fulfillment of its obligations under this
Section 6.1(c).
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6.2              Public Disclosure. Promptly following the execution of this Agreement, the Buyer and the Company shall issue a joint press release

announcing the execution of this Agreement in such form as shall be mutually agreed upon by the Company and the Buyer. Except for the foregoing, during the
Pre-Closing Period, neither the Company nor the Buyer shall issue any other press release or make any public statement regarding the Merger or this Agreement,
without the prior written consent of the other party, except as may be required by Law or stock market regulations (including with respect to the Buyer’s
disclosures relating to this Agreement and the transactions contemplated hereby as required under the Securities Act), in which case the Buyer or the Company
shall consult with the other party before issuing any other press release or otherwise making any required public statement with respect to the Merger or this
Agreement; provided that any such press release or public statement as may be required by Law or stock market regulations may be issued without such
consultation if the party making the release or statement has used its commercially reasonable efforts to consult with the other party prior to such release or
statement; provided, further, that the Buyer shall be permitted to make public statements and disclosures consistent with the content of the press release
announcing the transactions contemplated by this Agreement from and after the issuance of such press release.

 
6.3              Indemnification of Directors and Officers.

 
(a)                From the Effective Time through the sixth (6th) anniversary of the date on which the Effective Time occurs, each of the Buyer and

the Surviving Corporation shall, subject to the terms, conditions and limitations of the Company Certificate of Incorporation, the Company Bylaws and the
indemnification agreements between the Company and the officers and directors of the Company set forth on Section 6.3 of the Company Disclosure Schedule
and in effect as of the date of this Agreement (the “Indemnification Agreements”), jointly and severally, indemnify each Company Indemnified Party against all
claims, losses, liabilities, damages, judgments, fines and reasonable fees, costs and expenses, including attorneys’ fees and disbursements, incurred in connection
with any claim, action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative, arising out of or pertaining to the fact that the
Company Indemnified Party is or was an officer or director of the Company or any of its Subsidiaries or any predecessor thereof, whether asserted or claimed
prior to, at or after the Effective Time, to the fullest extent permitted under the DGCL for officers and directors of Delaware corporations. To the extent
permitted under the DGCL, but subject to the terms, conditions and limitations of the Company Certificate of Incorporation, the Company Bylaws and the
Indemnification Agreements, each Company Indemnified Party will be entitled to advancement of expenses in connection with matters for which such Company
Indemnified Party is eligible to be indemnified pursuant to this Section 6.3(a) from either the Buyer or the Surviving Corporation promptly after receipt by the
Buyer or the Surviving Corporation from the Company Indemnified Party of a request therefor, subject to the execution by such Company Indemnified Party of
appropriate undertakings to repay such advanced costs and expenses if such Company Indemnified Party is ultimately determined not entitled to be indemnified
for such advanced costs and expenses.
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(b)               The certificate of incorporation and by-laws of the Surviving Corporation shall contain, and the Buyer shall cause the certificate of

incorporation and by-laws of the Surviving Corporation to so contain, provisions no less favorable with respect to indemnification, advancement of expenses and
exculpation of present and former directors and officers of the Company and its Subsidiaries or any predecessor thereof than are set forth in the certificate of
incorporation and by-laws of the Company immediately prior to the execution and delivery of this Agreement.

 
(c)                Subject to the following sentence, the Surviving Corporation shall, at no expense to the beneficiaries, maintain a six (6) year

extended reporting period endorsement with respect to the Current D&O Insurance (a “Reporting Tail Endorsement”) and maintain such endorsement in full
force and effect for its full term. Any premium or other cost or expense relating to the Reporting Tail Endorsement that has not been paid prior to the Effective
Time shall constitute Unpaid Company Transaction Expenses.

 
(d)               If the Buyer, the Surviving Corporation or any of the Company’s Subsidiaries (i) shall consolidate with or merge into any other

Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) shall transfer all or substantially all of its
properties and assets to any Person, then, and in each such case, proper provisions shall be made so that the successor and assigns of the Buyer, the Surviving
Corporation or such Subsidiary, as the case may be, shall assume all of the obligations of this Section 6.6.

 
(e)                The provisions of this Section 6.3 shall operate for the benefit of, and shall be enforceable by, each of the Company Indemnified

Parties, their heirs and their permitted assigns.
 
6.4              Notification of Certain Matters. During the Pre-Closing Period, the Buyer shall give prompt notice to the Company, and the Company shall

give prompt notice to the Buyer, of (a) the occurrence, or failure to occur, of any event, which occurrence or failure to occur would reasonably be expected to
cause the conditions to Closing set forth in Sections 7.1, 7.2(a) or 7.3(a), as the case may be, not to be satisfied or (b) any failure of the Buyer and the Transitory
Subsidiary or the Company, as the case may be, to comply with or satisfy any covenant, condition or agreement to be complied with or satisfied by it under this
Agreement, which failure would reasonably be expected to cause the conditions to Closing set forth in Sections 7.1, 7.2(b) or 7.3(b), as the case may be, not to
be satisfied. Notwithstanding the above, the delivery of any notice pursuant to this Section 6.4 will not limit or otherwise affect the remedies available hereunder
to the party receiving such notice or the conditions to such party’s obligation to consummate the Merger.

 
6.5              Employee Matters.

 
(a)                Following the Closing, the Buyer shall give each Continuing Employee full credit for prior service with the Company and its

Subsidiaries for purposes of (i) eligibility and vesting under any Buyer Employee Plans and (ii) determination of benefit levels under any Buyer Employee Plan
or policy relating to vacation or severance, in each case for which the Continuing Employee is otherwise eligible and in which the Continuing Employee is
offered participation, but not where such credit would result in a duplication of benefits. In addition, the Buyer shall use its commercially reasonable efforts to
cause to be waived any limitations on benefits relating to pre-existing conditions to the same extent such limitations are waived under any comparable plan of
the Company.
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(b)               The Company shall deliver, or cause to be delivered, to the Buyer (unless the delivery is waived in writing by the Buyer), written

evidence, in form and substance reasonably satisfactory to the Buyer, that (A) any 401(k) Plan sponsored or maintained by the Company or its Subsidiaries or
ERISA Affiliates has been terminated effective as of no later than the Business Day before the Closing Date (consisting of such resolutions of the Company’s
board of directors or the applicable committee of the Company’s board of directors as are necessary to effect such termination), and (B) the Company has made
or will in the next payroll date following the Closing Date make all necessary payment to fund the contributions: (x) necessary or required to maintain the tax
qualified status of any such 401(k) Plan; (y) for elective deferrals made pursuant to any such 401(k) Plan for the period prior to termination; and (z) for employer
matching contributions (if any) for the period prior to termination.

 
(c)                Nothing in this Agreement shall prohibit the Buyer or any of its Subsidiaries from amending, modifying or terminating, or shall be

construed as an amendment or modification to, any or all compensation or benefit plans, programs, policies, practices, agreements and arrangements sponsored
or maintained by the Company, the Buyer or any of their Subsidiaries, including each Company Employee Plan and Buyer Employee Plan, and nothing in this
Agreement shall require the Buyer or any of its Subsidiaries to continue any particular compensation or benefit plan, program, policy, practice, agreement or
arrangement after the Effective Time or to employ any particular person on any particular terms. Nothing in this Section 6.5 shall give any Company employee
or other third party any right to enforce the provisions of this Section 6.5 in their capacity as such.

 
6.6              Tax Matters.

 
(a)                The Company shall prepare and timely file or shall cause to be prepared and timely filed all Tax Returns of the Company and its

Subsidiaries required to be filed (taking into account extensions) prior to the Closing Date.
 
(b)               The Buyer shall prepare and timely file or shall cause to be prepared and timely filed all other Tax Returns for the Company and

its Subsidiaries (such Tax Returns, to the extent related to a Straddle Period or Pre-Closing Tax Period, “Buyer Prepared Tax Returns”). The Buyer shall make all
payments required with respect to any such Tax Returns; provided, however, that the Company Equityholders shall promptly reimburse the Buyer to the extent
any payment the Buyer is required to make is a Pre-Closing Tax.

 
(c)                Any Buyer Prepared Tax Return shall be prepared on a basis consistent with the last previous similar Tax Return unless otherwise

required pursuant to applicable Law. The Buyer shall provide the Company Equityholder Representative with a copy of each Buyer Prepared Tax Return (and
such additional information regarding such Tax Return as may reasonably be requested by the Company Equityholder Representative) for review and comment
at least thirty (30) days prior to the filing of such Buyer Prepared Tax Return, in the case of Income Tax Returns, and in such period of time prior to filing as the
Buyer shall reasonably determine to be practicable in the case of any other Buyer Prepared Tax Return. The Buyer shall consider in good faith all timely received
comments of the Company Equityholder Representative to such Buyer Prepared Tax Returns with respect to Pre-Closing Tax Periods.
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(d)               The Buyer and the Company Equityholders agree that if the Company or any of its Subsidiaries is permitted but not required under

applicable foreign, state or local Tax Laws to treat the Closing Date as the last day of a taxable period, the Buyer and the Company Equityholders shall treat such
day as the last day of a taxable period of the Company or its Subsidiary as applicable.

 
(e)                The portion of any Taxes for a Straddle Period shall be deemed to equal (i) in the case of Taxes that (x) are based upon or related

to income or receipts or (y) imposed in connection with any sale or other transfer or assignment of property, other than Transfer Taxes, the amount which would
be payable if the taxable year ended with the Closing Date, and (ii) in the case of other Taxes imposed on a periodic basis (including property Taxes), the amount
of such Taxes for the entire period multiplied by a fraction the numerator of which is the number of calendar days in the period ending with and including the
Closing Date and the denominator of which is the number of calendar days in the Straddle Period; provided, however, that appropriate adjustments shall be made
to reflect specific events that can be identified and specifically allocated as occurring on or prior to the Closing Date or occurring after the Closing Date. For
purposes of computing the Taxes attributable to the two portions of a taxable period pursuant to this Section 6.6(e), the amount of any item that is taken into
account only once for each taxable period (e.g., the benefit of graduated tax rates, exemption amounts, etc.) shall be allocated between the two portions of the
period in proportion to the number of days in each portion.

 
(f)                Transactions that occur on the Closing Date but after the Closing and that are not incurred in the ordinary course of business of the

Company shall be considered to be attributable to the period that commences on the day following the Closing Date. The Buyer agrees to report and to cause to
be reported all transactions not in the ordinary course of business, or not specifically contemplated by this Agreement, occurring on the Closing Date but after
the Closing as occurring at the beginning of the following day to the extent permitted by the next day rule under Treasury Regulation Section 1.1502-76(b)(1)
(B).

 
(g)               The Buyer will have the responsibility for, and the right to control any audit, litigation or other proceeding with respect to Taxes or

Tax Returns of the Company and its Subsidiaries (each, a “Tax Claim”); provided, however, that, with respect to any Tax Claim that relates in whole or in part to
any Pre-Closing Tax Period and to Taxes for which the Company Equityholders may be liable (including pursuant to this Agreement), the Company
Equityholder Representative shall have the right to review in advance and comment upon all submissions made in the course of such Tax Claims (including any
administrative appeals thereof), and the Company Equityholder Representative’s consent (not to be unreasonably withheld or delayed) shall be required for any
settlement of such Tax Claims by the Buyer that could reasonably affect the liability of the Company Equityholders pursuant to this Agreement. Notwithstanding
anything to the contrary in this Agreement, the conduct of any Tax Claim shall be governed by this Section 6.6(g) and not Section 8.3(a).

 

62
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
(h)               All Tax allocation, Tax indemnity, Tax sharing or other similar agreements to which the Company or any Subsidiary is a party or

bound by (other than (i) Ordinary Commercial Agreements, and (ii) agreements solely among the Company and its Subsidiaries) shall be terminated as of the
Closing Date and, after the Closing Date, none of the Company or any Subsidiary shall be bound thereby or have any liability thereunder.

 
(i)                 The Company Equityholder Representative, on behalf of the Company Equityholders, and the Buyer shall each be responsible for

the payment of fifty percent (50%) of any transfer, sales, use, stamp, conveyance, value added, recording, registration, documentary, filing and other similar
Taxes, fees or charges (including, without limitation, notary fees) arising in connection with the consummation of the transactions contemplated by this
Agreement (collectively, “Transfer Taxes”). The Company Equityholder Representative and the Buyer shall cooperate in timely making all filings, returns,
reports and forms as necessary or appropriate to comply with the provisions of all applicable Laws in connection with the payment of such Transfer Taxes, and
shall cooperate in good faith to minimize, to the fullest extent possible under such Laws, the amount of any such Transfer Taxes payable in connection therewith.

 
(j)                 The Buyer and the Company Equityholders and their respective Affiliates shall cooperate in the preparation of all Tax Returns and

the conduct of all Tax Claims or other administrative or judicial proceedings relating to the determination of any Tax for any Tax periods for which one party
could reasonably require the assistance of the other party in obtaining any necessary information. Such cooperation shall include the retention and (upon the
other party’s request) the provision of records and information which are reasonably relevant to any such Tax Return, Tax Claim or any tax planning and making
employees available on a mutually convenient basis to provide additional information and explanation of any material provided hereunder.

 
(k)               The Buyer agrees that it will not make any election under Sections 336 or 338 of the Code, or any comparable election under state

or local Law, with respect to the acquisition of the Company pursuant to this Agreement, without the prior written consent of the Company Equityholder
Representative.

 
6.7              Registration of Buyer Common Stock.

 
(a)                The Buyer shall prepare and file with the SEC a registration statement on Form S-3 (the “Form S-3”) with respect to the Company

Equityholder’s resale of shares of Buyer Common Stock issued to Company Equityholders pursuant to Sections 2.2(b) and 2.5(d) hereunder (the “Registrable
Stock”). Buyer agrees to use its reasonable best efforts to cause the Form S-3 to become or be declared effective not later than the three (3) month anniversary of
the Effective Time. In connection with the filing of the Form S-3, Buyer agrees to make any other filings with the SEC required to be made prior to the
effectiveness thereof, including, if required, a Current Report on Form 8-K with respect to the closing of the Merger and all financial statements required to be
included therein, and such amendments and supplements to the Form S-3, and the prospectus used in connection with such Form S-3, as may be necessary to
comply with the Securities Act to enable the disposition thereunder of all Registrable Stock covered by the Form S-3. The Company Equityholders holding
Registrable Stock are intended third party beneficiaries of this Section 6.7).
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(b)               Buyer shall use its reasonable best efforts to maintain the effectiveness of the Form S-3 (and to maintain the current status of the

prospectus or prospectuses contained therein) until all Registrable Stock has been sold pursuant to such registration statement or may be sold without restriction
under Rule 144(b)(i) under the Securities Act. Buyer will notify the Company Equityholder Representative, promptly after Buyer receives notice thereof, of the
time the Form S-3 has been declared effective or a supplement to any prospectus forming a part of the Form S-3 has been filed.

 
(c)                At least three (3) Business Days prior to the filing of the Form S-3 or any amendments or supplements thereto, or comparable

statements under securities or state “blue sky” laws of any jurisdiction, or any free writing prospectus related thereto, or before sending a response to an SEC
comment letter related to the Form S-3, Buyer shall furnish to the Company Equityholder Representative copies of reasonably complete drafts of all such
documents proposed to be filed (including all exhibits thereto and each document incorporated by reference therein to the extent then required by the rules and
regulations of the SEC), which documents will be subject to the review and comment of the Company Equityholder Representative, and Buyer shall consider in
good faith the changes reasonably requested by the Company Equityholder Representative prior to making any such filing.

 
(d)               With respect to the Form S-3 that has been filed pursuant to Section 6.7(a), (i) upon the issuance by the SEC of any stop order

suspending the effectiveness of the Form S-3 or the initiation of any proceedings for that purpose; (ii) if the Form S-3 or related prospectus or any document
incorporated or deemed to be incorporated therein by reference shall contain any untrue statement of a material fact or omit to state any material fact required to
be stated therein or necessary to make the statements therein not misleading (including, in any such case, as a result of the non-availability of financial
statements); or (iii) if, in the good faith judgment of Buyer’s Board of Directors following consultation with legal counsel, it would be detrimental to Buyer and
its stockholders for resales of Registrable Stock to be made pursuant to the Form S-3 because such action would (A) require premature disclosure of material
information that Buyer has a bona fide business purpose for preserving as confidential, or (B) materially interfere with a significant acquisition, corporate
reorganization or other similar transaction involving Buyer, (I)(1) in the case of clause (ii) above, but subject to clause (iii) above, Buyer shall as promptly as
reasonably practicable prepare and file a post-effective amendment to the Form S-3 or a supplement to the related prospectus so that the Form S-3 or prospectus
does not contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to make the statements therein
not misleading, and in the case of a post-effective amendment to the Form S-3, use reasonable best efforts to cause it to become effective as promptly as
reasonably practicable and (2) in the case of clause (i) above, use reasonable best efforts to cause such stop order to be lifted, and (II) Buyer shall give notice in
writing to the Company Equityholder Representative that the availability of the Form S-3 is suspended and, upon receipt of any such notice, each Company
Equityholder shall be prohibited from selling any of the registered Buyer Common Stock pursuant to the Form S-3 until such Company Equityholder or the
Company Equityholder Representative is notified in writing by Buyer of the effectiveness of the post-effective amendment to the Form S-3 provided for in
clause (I) above. In connection with any circumstance covered by clause (iii) above, Buyer shall be entitled to exercise its rights pursuant to this Section 6.7(d) to
suspend the availability of the Form S-3 for no more than thirty (30) consecutive days, provided that (x) Buyer may not invoke its right more than once (and, in
such case, for more than an aggregate of thirty (30) days) in any 180-day period and (y) Buyer shall not register any securities for its own account or that of any
other stockholder during such thirty (30) day period other than pursuant to a registration relating to the sale of securities to employees of Buyer or a subsidiary
pursuant to a stock option, stock purchase, or similar plan; a registration on any form that does not include substantially the same information as would be
required to be included in the Form S-3 covering the resale of the Registrable Stock; or a registration in which the only Buyer Common Stock being registered is
Buyer Common Stock issuable upon conversion of debt securities that are also being registered. Buyer shall promptly notify in writing the Company
Equityholder Representative upon the receipt of any comment letter or request by the SEC, state securities authority or other Governmental Entity for
amendments or supplements to the Form S-3 for additional information.
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(e)                All expenses (other than any underwriting discounts, selling commissions, and stock transfer taxes applicable to the resale of

Registrable Stock) incurred in connection with registrations or filings pursuant to this Section 6.7, including all registration, filing, and qualification fees;
printers’ and accounting fees; fees and disbursements of counsel for the Buyer shall be borne and paid by the Buyer. Any underwriting discounts, selling
commissions, and stock transfer taxes applicable to the resale of Registrable Stock that are registered pursuant to this Section 6.7 shall be borne and paid by the
Company Equityholders pro rata on the basis of the number of Registrable Stock registered on their behalf.

 
(f)                The Buyer’s obligations under this Section 6.7 are subject to each Company Equityholder compliance with the following sentence.

Each Company Equityholder (i) shall furnish to Buyer such information regarding themselves, their relationship to the Buyer and its Affiliates, their beneficial
ownership of Buyer Common Stock, the Registrable Stock held by them, and the intended method of disposition of such Registrable Stock as is required to be
included under the Securities Act in the Form S-3 (or any amendment thereto) or any prospectus with respect to such Company Equityholder, (ii) shall comply
with the prospectus delivery requirements under the Securities Act in connection with the sale or other distribution of Registrable Stock pursuant to the Form S-
3, and (iii) shall report to Buyer all sales or other distributions by such Company Equityholder of Registrable Stock pursuant to the Form S-3. No Company
Equityholder shall use any free writing prospectus (as defined in Rule 405 under the Securities Act) in connection with the resale of Registrable Stock without
the prior written consent of the Buyer. It shall be a condition precedent to the obligations of Buyer to take any action pursuant to this Section 6.7 with respect to
the Registrable Stock of any selling Company Equityholder that such selling Company Equityholder furnish to Buyer the information required by clause (i)
above within a reasonable time prior to Buyer’s obligation to file the Form S-3.

 
(g)               Solely for purposes of Section 6.7, if any Registrable Stock is included in the Form S-3 under this Section 6.7:
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(i)                 To the extent permitted by Law, the Buyer will indemnify and hold harmless each selling Company Equityholder, and the

partners, members, officers, directors, and stockholders of each such Company Equityholder; any underwriter (as defined in the Securities Act) for each such
Company Equityholder; and each Person, if any, who controls such Company Equityholder or underwriter within the meaning of the Securities Act or the
Exchange Act, against any Damages to which such Company Equityholder, underwriter, controlling Person or other aforementioned Person may become subject,
under the Securities Act, the Exchange Act or other Law, insofar as such Damages arise out of or are based upon any untrue statement or alleged untrue
statement of a material fact contained in the Form S-3 or related prospectus or any document incorporated or deemed to be incorporated therein by reference or
the omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein not misleading (any such
Damages being referred to as “S-3 Damages”), and the Buyer will pay to each such Company Equityholder, underwriter, controlling Person, or other
aforementioned Person any legal or other expenses reasonably incurred thereby in connection with investigating or defending any claim or proceeding from
which S-3 Damages may result, as such expenses are incurred; provided, however, that the indemnity agreement contained in this Section 6.7(g)(i) shall not
apply to amounts paid in settlement of any such claim or proceeding if such settlement is effected without the consent of Buyer, nor shall Buyer be liable for any
S-3 Damages to the extent that they arise out of or are based upon actions or omissions made in reliance upon and in conformity with written information
furnished by or on behalf of the Company Equityholder Representative or any such Company Equityholder, underwriter, controlling Person, or other
aforementioned Person expressly for use in connection with such registration.

 
(ii)               To the extent permitted by law, each selling Company Equityholder, severally and not jointly, will indemnify and hold

harmless Buyer, and each of its directors, each of its officers who has signed the registration statement, each Person (if any), who controls Buyer within the
meaning of the Securities Act, legal counsel and accountants for Buyer, any underwriter (as defined in the Securities Act), any other Company Equityholder
selling Registrable Stock in the Form S-3, and any controlling Person of the Buyer, any such underwriter or other Company Equityholder, against any S-3
Damages, in each case only to the extent that such S-3 Damages arise out of or are based upon actions or omissions made in reliance upon and in conformity
with written information furnished by or on behalf of such selling Company Equityholder expressly for use in connection with such registration; and each such
selling Company Equityholder will pay to Buyer and each other aforementioned Person any legal or other expenses reasonably incurred thereby in connection
with investigating or defending any claim or proceeding from which S-3 Damages may result, as such expenses are incurred; provided, however, that the
indemnity agreement contained in this Section 6.7(g)(ii) shall not apply to amounts paid in settlement of any such claim or proceeding if such settlement is
effected without the consent of the Company Equityholder, which consent shall not be unreasonably withheld; provided, further, that in no event shall the
aggregate amounts payable by any Company Equityholder by way of indemnity or contribution under Sections 6.7(g)(ii) and 6.7(g)(iv) exceed the proceeds from
the offering received by such Company Equityholder (net of any underwriting discounts, selling commissions and stock transfer taxes applicable to the sale of
Registrable Stock paid by such Company Equityholder), except in the case of fraud by such Company Equityholder.
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(iii)             Promptly after receipt by an indemnified party under this Section 6.7(g) of notice of the commencement of any action

(including any governmental action) for which a party may be entitled to indemnification hereunder, such indemnified party will, if a claim in respect thereof is
to be made against any indemnifying party under this Section 6.7(g), give the indemnifying party notice of the commencement thereof. The indemnifying party
shall have the right to participate in such action and, to the extent the indemnifying party so desires, participate jointly with any other indemnifying party to
which notice has been given, and to assume the defense thereof with counsel mutually satisfactory to the parties; provided, however, that an indemnified party
(together with all other indemnified parties that may be represented without conflict by one counsel) shall have the right to retain one separate counsel, with the
fees and expenses to be paid by the indemnifying party, if representation of such indemnified party by the counsel retained by the indemnifying party would be
inappropriate due to actual or potential differing interests between such indemnified party and any other party represented by such counsel in such action. The
failure to give written notice to the indemnifying party within a reasonable time of the commencement of any such action shall relieve such indemnifying party
of any liability to the indemnified party under this Section 6.7(g), to the extent that such failure materially prejudices the indemnifying party’s ability to defend
such action. The failure to give written notice to the indemnifying party will not relieve it of any liability that it may have to any indemnified party otherwise
than under this Section 6.7(g).

 
(iv)             To provide for just and equitable contribution to joint liability under the Securities Act in any case in which either: (i) any

party otherwise entitled to indemnification hereunder makes a claim for indemnification pursuant to this Section 6.7(g) but it is judicially determined (by the
entry of a final judgment or decree by a court of competent jurisdiction and the expiration of time to appeal or the denial of the last right of appeal) that such
indemnification may not be enforced in such case, notwithstanding the fact that this Section 6.7(g) provides for indemnification in such case, or (ii) contribution
under the Securities Act may be required on the part of any party hereto for which indemnification is provided under this Section 6.7(g), then, and in each such
case, such parties will contribute to the aggregate losses, claims, S-3 Damages, liabilities, or expenses to which they may be subject (after contribution from
others) in such proportion as is appropriate to reflect the relative fault of each of the indemnifying party and the indemnified party in connection with the
statements, omissions, or other actions that resulted in such loss, claim, damage, liability, or expense, as well as to reflect any other relevant equitable
considerations. The relative fault of the indemnifying party and of the indemnified party shall be determined by reference to, among other things, whether the
untrue or allegedly untrue statement of a material fact, or the omission or alleged omission of a material fact, relates to information supplied by the indemnifying
party or by the indemnified party and the parties’ relative intent, knowledge, access to information, and opportunity to correct or prevent such statement or
omission; provided, however, that, in any such case (x) no Company Equityholder will be required to contribute any amount in excess of the public offering
price of all such Registrable Stock offered and sold by such Company Equityholder pursuant to the Form S-3, and (y) no Person guilty of fraudulent
misrepresentation (within the meaning of Section 11(f) of the Securities Act) will be entitled to contribution from any Person who was not guilty of such
fraudulent misrepresentation; and provided further that in no event shall a Company Equityholder’s liability pursuant to this Section 6.7(g)(iv), when combined
with the amounts paid or payable by such Company Equityholder pursuant to Section 6.7(g)(ii), exceed the proceeds from the offering received by such
Company Equityholder (net of any underwriting discounts, selling commissions and stock transfer taxes applicable to the sale of Registrable Stock paid by such
Company Equityholder), except in the case of fraud by such Company Equityholder.
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(h)               Through the first anniversary of the Effective Time, (i) Buyer shall make and keep available adequate current public information,

as those terms are understood and defined in Rule 144, at all times after the effective date of the Form S-3 and use reasonable best efforts to file with the SEC in
a timely manner all reports and other documents required of Buyer under the Securities Act and the Exchange Act, and (ii) Buyer shall furnish to any Company
Equityholder, so long as the Company Equityholder owns any Registrable Stock, forthwith upon request, a written statement by Buyer that it has complied with
the reporting requirements of Rule 144, the Securities Act, and the Exchange Act.

 
6.8              NASDAQ Notification. Buyer shall provide appropriate and timely notification to the NASDAQ Global Market regarding the issuance of

shares of Buyer Common Stock in the Merger.
 
6.9              Product Regulatory Meetings. During the Pre-Closing Period, the Company shall provide the Buyer with advance notice of all meetings,

conferences, and discussions scheduled with Regulatory Authorities concerning any regulatory matters relating to any Product not later than five (5) days after
the Company receives notice of the scheduling of such meeting, conference, or discussion. The Buyer shall be entitled to have reasonable representation present
at all such meetings; provided, however, that (a) except with the prior written consent of the Buyer, the Company shall not, at any time following the date of this
Agreement, request any meeting regarding any Product with any Regulatory Authority, (b) the Company shall not accept any such meetings without prior
approval of the Buyer and (c) the Company shall not attend any meetings with Regulatory Authorities regarding any Product without participation of the Buyer
in such meeting. The Company and the Buyer shall use commercially reasonable efforts to agree in advance on the scheduling of such meetings, conferences and
discussions with any Regulatory Authority and on the agenda and objectives to be accomplished at any such meetings, conferences and discussions. Each party
shall provide all such assistance as is reasonably requested by the other in the preparation and conduct of any such meetings, conferences and discussions,
including any inspections by Regulatory Authorities with respect to any Product. Notwithstanding the foregoing, nothing in this Section 6.9 shall prohibit the
Company from taking such actions as may be necessary to comply with applicable Law.

 
6.10          FIRPTA Certificate. Prior to the Closing, the Company shall deliver or cause to be delivered to the Buyer a certification that the shares of

Company Stock are not United States real property interests as defined in Section 897(c) of the Code, together with a notice to the Internal Revenue Service, in
accordance with the Treasury Regulations under Sections 897 and 1445 of the Code.
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ARTICLE VII

CONDITIONS TO MERGER
 

7.1              Conditions to Each Party’s Obligation To Effect the Merger. The respective obligations of each party to this Agreement to effect the Merger
shall be subject to the satisfaction on or prior to the Closing Date of the following conditions:

 
(a)                Stockholder Approval. The Company shall have obtained the Company Stockholder Approval.
 
(b)               Governmental Approvals. Other than the filing of the Certificate of Merger with the Delaware Secretary of State (which shall be

filed in accordance with Section 1.1), all authorizations, consents, orders or approvals of, or declarations or filings with, or expirations of waiting periods
imposed by, any Governmental Entity in connection with the Merger, the failure of which to file, obtain or occur would reasonably be expected to be material to
the Buyer, the Company and their respective Subsidiaries, in each case taken as a whole, shall have been filed, been obtained or occurred.

 
(c)                No Injunctions. No Governmental Entity of competent jurisdiction shall have enacted, issued, promulgated, enforced or entered

any order, executive order, stay, decree, judgment or injunction (preliminary or permanent) or statute, rule or regulation which is in effect and which has the
effect of making the Merger illegal, otherwise prohibiting consummation of the Merger or imposing material restrictions on the Buyer or the Surviving
Corporation after the Closing.

 
7.2              Additional Conditions to Obligations of the Buyer and the Transitory Subsidiary. The obligations of the Buyer and the Transitory

Subsidiary to effect the Merger shall be subject to the satisfaction on or prior to the Closing Date of each of the following additional conditions, each of which
may be waived, in writing, exclusively by the Buyer and the Transitory Subsidiary:

 
(a)                Representations and Warranties. The representations and warranties of the Company set forth in this Agreement (without regard to

any materiality or Company Material Adverse Effect qualifications contained therein), other than the Company Fundamental Representations, shall be true and
correct as of the date of this Agreement and as of the Closing Date as though made on and as of the Closing Date, except (i) to the extent such representations
and warranties are specifically made as of a particular date, in which case such representations and warranties shall be true and correct as of such date and (ii)
where the failure to be true and correct has not had and would not reasonably be expected to result in a Company Material Adverse Effect, and the Company
Fundamental Representations (in each case without regard to any materiality or Company Material Adverse Effect qualifications contained therein) shall be true
and correct in all material respects as of the date of this Agreement and as of the Closing Date as though made on and as of the Closing Date, except (x) to the
extent such representations and warranties are specifically made as of a particular date, in which case such representations and warranties shall be true and
correct in all material respects as of such date and (y) for changes explicitly required by the terms of this Agreement; and the Buyer shall have received a
certificate, in a form reasonably satisfactory to the Buyer, signed on behalf of the Company by an authorized officer of the Company to such effect.
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(b)               Performance of Obligations of the Company. The Company shall have performed in all material respects all obligations required

to be performed by it under this Agreement on or prior to the Closing Date; and the Buyer shall have received a certificate, in a form reasonably satisfactory to
the Buyer, signed on behalf of the Company by an authorized officer of the Company to such effect.

 
(c)                Escrow Agreement. The Company Equityholder Representative and the Escrow Agent shall have executed and delivered to the

Buyer the Escrow Agreement.
 
(d)               Resignations. The Buyer shall have received a resignation and release letter, effective as of the Closing and in form and substance

reasonably satisfactory to the Buyer, from each director and officer of the Company (other than any such resignations which the Buyer designates, by written
notice to the Company, as unnecessary).

 
(e)                Lock-Up Agreements and Investor Questionnaires. Each Key Stockholder shall have executed and delivered a Lock-Up

Agreement and an Investor Questionnaire, each of which shall be in full force and effect (it being understood and agreed that each Company Equityholder must
execute and deliver an Investor Questionnaire, and each Company Equityholder receiving shares of Buyer Common Stock in the Merger must execute and
deliver a Lock-Up Agreement, in addition to the other documents required by Section 2.2(b), as a condition to the payment to such Company Equityholder of
such Company Equityholder’s allocable portion of Aggregate Consideration, when and to the extent payable hereunder).

 
(f)                Consents and Waivers. The Company shall have provided all necessary notices and obtained all necessary consents listed on

Schedule 7.2(f) (in written form satisfactory to the Buyer) and shall have delivered executed copies of such consents and waivers to the Buyer.
 
(g)               No Material Adverse Effect. No Company Material Adverse Effect shall have occurred since the date of the Agreement; and the

Buyer shall have received a certificate, in a form reasonably satisfactory to the Buyer, signed on behalf of the Company by an authorized officer of the Company
to such effect.

 
(h)               Dissenting Shares. The number of shares of Company Stock that are Dissenting Shares shall be no more than three percent (3%) of

the number of outstanding shares of Company Stock outstanding as of the date of the Written Consent (calculated on an as converted to common stock basis).
 
(i)                 Certificate of the Company’s Secretary. The Buyer shall have received a certificate, in a form reasonably satisfactory to the

Buyer, signed on behalf of the Secretary of the Company, certifying as to (i) an attached copy of the Company Certificate of Incorporation, (ii) an attached copy
of the Company Bylaws, and stating that the Company Bylaws have not been amended, modified, revoked or rescinded, (iii) an attached copy of the resolutions
of the board of directors of the Company authorizing and approving the execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated hereby, (iv) an attached copy of a certificate of good standing for the Company issued by the Secretary of State of the State of
Delaware and dated as of a date not more than five (5) Business Days prior to the Closing Date and (v) the fact that none of the foregoing documents has not
been amended, modified, revoked or rescinded in any respect.
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7.3              Additional Conditions to Obligations of the Company. The obligation of the Company to effect the Merger shall be subject to the

satisfaction on or prior to the Closing Date of each of the following additional conditions, each of which may be waived, in writing, exclusively by the
Company:

 
(a)                Representations and Warranties. The representations and warranties of the Buyer and the Transitory Subsidiary set forth in this

Agreement (without regard to any materiality or Buyer Material Adverse Effect qualifications contained therein), other than the Buyer Fundamental
Representations, shall be true and correct as of the date of this Agreement and as of the Closing Date as though made on and as of the Closing Date except (i) to
the extent such representations and warranties are specifically made as of a particular date, in which case such representations and warranties shall be true and
correct as of such date and (ii) where the failure to be true and correct has not had and would not reasonably be expected to result in a Buyer Material Adverse
Effect, and the Buyer Fundamental Representations (in each case without regard to any materiality or Buyer Material Adverse Effect qualifications contained
therein) shall be true and correct in all material respects as of the date of this Agreement and as of the Closing Date as though made on and as of the Closing
Date, except (x) to the extent such representations and warranties are specifically made as of a particular date, in which case such representations and warranties
shall be true and correct in all material respects as of such date and (y) for changes explicitly required by the terms of this Agreement; and the Company shall
have received a certificate, in a form reasonably acceptable to the Company, signed on behalf of the Buyer by an authorized officer of the Buyer to such effect.

 
(b)               Performance of Obligations of the Buyer and the Transitory Subsidiary. The Buyer and the Transitory Subsidiary shall have

performed in all material respects all obligations required to be performed by them under this Agreement on or prior to the Closing Date; and the Company shall
have received a certificate, in a form reasonably acceptable to the Company, signed on behalf of the Buyer by an authorized officer of the Buyer to such effect.

 
(c)                Escrow Agreement. The Buyer and the Escrow Agent shall have executed and delivered to the Company the Escrow Agreement.

 
ARTICLE VIII

INDEMNIFICATION
 

8.1              Indemnification by Company Equityholders. Subject to the terms and conditions of this Article VIII, from and after the Closing, each
Company Equityholder shall, severally and not jointly, in accordance with such Company Equityholder’s Pro Rata Share, indemnify the Buyer and the Surviving
Corporation, their respective Affiliates, and each of their respective officers, directors, employees, stockholders, agents, other representatives, successors and
permitted assigns (each a “Buyer Indemnified Party”) in respect of, and hold them harmless against and reimburse them for, any Damages suffered, incurred or
sustained by any Buyer Indemnified Party resulting from or arising out of:
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(a)                the failure of any representation or warranty of the Company contained in this Agreement to be true and correct as of the date of

this Agreement or as of the Closing Date (except to the extent such representation or warranty is specifically made as of a particular date, in which case the
accuracy of such representation or warranty shall be evaluated as of such date) or the failure of any representation or warranty of the Company contained in any
certificate or other instrument delivered hereunder to be true and correct as of the date of such certificate or other instrument; provided that, solely for the
purpose of calculating the amount of Damages incurred by any Buyer Indemnified Party (and not, for purposes of clarity, determination of any breach or
inaccuracy of any such representation or warranty), any materiality or Company Material Adverse Effect qualifications contained in any such representation or
warranty shall be disregarded for purposes of this Section 8.1(a);

 
(b)               any failure by the Company or the Company Equityholder Representative to perform any of their respective covenants, obligations

or agreements contained in this Agreement, in the case of the Company, that are required to be performed prior to the Effective Time;
 
(c)                any Unpaid Company Transaction Expenses or Indebtedness of the Company that were not taken into account in the

determination of the Final Closing Cash Consideration;
 
(d)               any Pre-Closing Taxes.
 
(e)                the allocation or misallocation of any portion of the Aggregate Consideration and/or the Escrow Amount amongst the Company

Equityholders, including as a result of any inaccuracy or error in the Allocation Schedule as delivered to the Buyer prior to the Closing in accordance with
Section 2.7(a) (without giving effect to any update, correction, amendment or modification to the Allocation Schedule, as contemplated by Section 2.7(a) with
respect to (i) any payment previously made by the Buyer, or (ii) any payment to be made by Buyer five (5) or fewer Business Days following the Buyer’s receipt
of such update, correction, amendment or modification);

 
(f)                any fraud of the Company or any of its Subsidiaries;
 
(g)               any proceeding in respect of Dissenting Shares and any payments to any Person that was a holder of Company Stock immediately

prior to the Effective Time in respect of such Person’s Dissenting Shares, to the extent such payments exceed the amount to which such Person would have been
entitled pursuant to Section 2.1 in respect of such Dissenting Shares if such Person had not exercised appraisal or dissenters rights in respect thereof, and any
other claim by a Company Equityholder against the Buyer, the Surviving Corporation or any of their Affiliates in connection with the transactions contemplated
hereby;
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(h)               any claim by a Company Indemnified Party with respect to the matters addressed in Section 6.3, to the extent not satisfied by the

Reporting Tail Endorsement; and/or
 
(i)                 any claim by a current or former holder of Company Stock or Company Equity Awards, or any other Person, seeking to assert, or

based upon: (i) ownership or rights to ownership of any shares of capital stock or other equity securities of the Company, including any claims for breaches of
fiduciary duties owed to such Person in such capacity; or (ii) any rights of a stockholder or other equity holder (other than, with respect to Company
Stockholders identified on the Allocation Schedule, in the case of clauses (i) and (ii), claims based on the rights of any such Person to receive a portion of the
payments contemplated to be made to such Person hereby as and to the extent set forth herein), including any option, preemptive rights or rights to notice or to
vote.

 
8.2              Indemnification by the Buyer. Subject to the terms and conditions of this Article VIII, from and after the Closing, the Buyer shall indemnify

the Company Equityholders in respect of, and hold them harmless against and reimburse them for, any Damages suffered, incurred or sustained by any Company
Equityholder resulting from or arising out of:

 
(a)                the failure of any representation or warranty of the Buyer or the Transitory Subsidiary contained in this Agreement to be true and

correct as of the date of this Agreement or as of the Closing Date (except to the extent such representation or warranty is specifically made as of a particular date,
in which case the accuracy of such representation or warranty shall be evaluated as of such date) or the failure of any representation or warranty of the Buyer
contained in any certificate or other instrument delivered hereunder to be true and correct as of the date of such certificate or other instrument; provided that,
solely for the purpose of calculating the amount of Damages incurred by any Company Equityholder (and not, for purposes of clarity, determination of any
breach or inaccuracy of any such representation or warranty), any materiality or Buyer Material Adverse Effect qualifications contained in any such
representation or warranty shall be disregarded for purposes of this Section 8.2(a); and/or

 
(b)               any failure by the Buyer or the Transitory Subsidiary to perform any of their respective covenants, obligations or agreements

contained in this Agreement.
 
8.3              Claims for Indemnification.

 
(a)                Third-Party Actions. All claims for indemnification made under this Agreement resulting from, related to or arising out of a

Third-Party Action against an Indemnified Party shall be made in accordance with the following procedures. An Indemnified Party shall deliver a Third-Party
Claim Notice within [****] after receipt by the Indemnified Party of notice of any Third-Party Action or, if earlier, upon the assertion of any such claim by a
third party (provided that the failure to provide such notice in a timely manner shall not limit the rights of the Indemnified Party, except to the extent the
Indemnifying Party has been prejudiced by such delay), and shall describe in reasonable detail (to the extent then known by the Indemnified Party) the facts
constituting the basis for such Third-Party Action and the amount of the claimed Damages and shall be accompanied by copies of any relevant and material
documentation submitted by the third party making such third-party claim. At any time after
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delivery of such Third-Party Claim Notice, the Indemnifying Party may, upon written notice thereof to the Indemnified Party, assume control of the defense of
such Third-Party Action with counsel reasonably satisfactory to the Indemnified Party; provided that (i) the Indemnifying Party may only assume control of such
defense if it acknowledges in writing to the Indemnified Party that any damages, fines, costs or other liabilities that may be assessed against the Buyer in
connection with such Third-Party Action constitute Damages for which the Indemnified Party shall be indemnified pursuant to this Article VIII and (ii) the
Company Equityholder Representative may not assume control of the defense of any Third-Party Action involving any Governmental Entity or criminal liability
or in which equitable relief, other than incidental equitable relief that is not material to the Buyer or the Surviving Corporation, is sought against any Buyer
Indemnified Party. If the Indemnifying Party does not or is not permitted to assume control of such defense, the Indemnified Party shall control such defense.
The party not controlling such defense may participate therein at its own expense; provided that if the Indemnifying Party assumes control of such defense and
the Indemnified Party reasonably concludes, based on advice from counsel, that the Indemnifying Party and the Indemnified Party have conflicting interests with
respect to such Third-Party Action, the reasonable fees and expenses of counsel to the Indemnified Party solely in connection therewith shall be considered
“Damages” for purposes of this Agreement; provided, however, that the foregoing shall not limit the Indemnified Party’s ability to recover its reasonable fees
and expenses of counsel if such amounts otherwise are recoverable Damages under this Article VIII; provided, further, that in no event shall the Indemnifying
Party be responsible for the fees and expenses of more than one (1) counsel for all Indemnified Parties (in addition to one (1) local counsel for each jurisdiction
as necessary). The party controlling such defense shall keep the other party advised of the status of such Third-Party Action and the defense thereof and shall
consider recommendations made by the other party with respect thereto. The Indemnified Party shall not agree to any settlement of such Third-Party Action
without the prior written consent of the Indemnifying Party (such consent not to be unreasonably withheld, conditioned or delayed). The Indemnifying Party
shall not agree to any settlement of such Third-Party Action that does not include a complete release of the Indemnified Party from all liability with respect
thereto or that imposes any liability or obligation on the Indemnified Party without the prior written consent of the Indemnified Party.

 
(b)               Procedure for Claims Not Involving Third Parties. An Indemnified Party wishing to assert a claim for indemnification under this

Article VIII that does not involve a Third-Party Action shall deliver to the Indemnifying Party a Claim Notice. To the extent the Indemnifying Party fails to
provide a written objection to the matters set forth in the Claim Notice within [****] following the Indemnifying Party’s receipt thereof, the Indemnifying Party
shall be deemed to have irrevocably agreed and consented to the Indemnified Party’s positions with respect to such matters.

 
8.4              Survival.

 
(a)                Except as otherwise provided in this Section 8.4, the representations and warranties of the Company and the Buyer set forth in this

Agreement shall survive the Closing and the consummation of the transactions contemplated hereby and shall continue until the date that is [****] following the
Closing Date, at which time they shall expire.
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(b)               The Buyer Fundamental Representations and the Company Fundamental Representations shall survive the Closing and the

consummation of the transactions contemplated hereby and shall continue indefinitely; provided, however, that the representations and warranties set forth in
Section 3.8 (Taxes) shall survive the Closing until the date that is [****].

 
(c)                Each of the Company Excluded Representations shall survive the Closing and the consummation of the transactions contemplated

hereby and shall continue until [****] following the Closing Date, at which time they shall expire.
 
(d)               All covenants and agreements of the parties contained in this Agreement (A) that are to be performed at or prior to the Closing

shall survive the Closing and the consummation of the transactions contemplated hereby and shall continue until the date that is [****] following the Closing
Date, at which time they shall expire and (B) that are to be performed after the Closing Date shall survive the Closing and the consummation of the transactions
contemplated hereby and shall continue until fully-performed, at which time it will expire.

 
(e)                With respect to the survival periods specified above, the parties agree that they intend, and hereby contractually agree, to lengthen

or shorten the applicable statute of limitations period with respect to claims relating thereto (and with respect to the indefinite survival period specified in Section
8.4(b), the parties intend, and hereby contractually agree, that such survival period shall be the maximum period during which an action based on a written
contract, agreement or undertaking involving at least $100,000 may be brought pursuant to Section 8106(c), Title 10 of the Delaware Code (10 Del.C. §
8106(c)).

 
(f)                If an indemnification claim is properly asserted in writing pursuant to Section 8.3 prior to the expiration of the survival period

applicable to a representation, warranty, covenant or agreement that is the basis for such claim, then such representation, warranty, covenant or agreement shall
survive until, but only for the purpose of, the resolution of such claim.

 
8.5              Limitations.

 
(a)                Notwithstanding anything to the contrary contained in this Agreement:

 
(i)                 except with respect to the Company Excluded Representations (other than the first sentence of Section 3.10(d)), the

Company Fundamental Representations and the Buyer Fundamental Representations (to which the limitation in this Section 8.5(a)(i) shall not apply), the Buyer
Indemnified Parties or the Company Equityholders shall not be entitled to receive any indemnification pursuant Section 8.1(a) or 8.2(a), respectively, unless and
until the aggregate amount of all Damages exceeds [****];

 
(ii)               except with respect to the Company Excluded Representations and the Company Fundamental Representations (to which

the limitation in this Section 8.5(a)(ii) shall not apply), the amount of Damages that may be recovered by the Buyer Indemnified Parties under Section 8.1(a)
shall not exceed [****];
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(iii)             except with respect to the Buyer Fundamental Representations (to which the limitation in this Section 8.5(a)(iii) shall not

apply), the Company Equityholders shall not be entitled to receive any indemnification pursuant to Section 8.2(a) in an aggregate amount in excess of [****];
 
(iv)             in the case of claims under the Company Excluded Representations, the Buyer Indemnified Parties shall not be entitled to

receive any indemnification pursuant to Section 8.1(a) in an aggregate amount, including amounts under Section 8.1(a) as a result of the failure of any
representation and warranty contained in the Agreement to be true and correct that is subject to the limitations set forth in Section 8.5(a)(ii), in excess of [****];

 
(v)               in the case of Excluded Matters, other than claims under the Company Excluded Representations or claims for fraud, the

amount of Damages that may be recovered by the Buyer Indemnified Parties under this Article VIII shall not exceed an amount equal to [****]; provided that,
except as set forth in Section 8.5(a)(vii), in no event shall the maximum aggregate liability of a Company Equityholder under this Article VIII exceed [****];

 
(vi)             other than claims for fraud, the amount of Damages that may be recovered by the Company Equityholders under this

Article VIII shall not exceed an amount equal to [****];
 
(vii)           for the avoidance of doubt, there shall be no limitation of liability for a Company Equityholder’s own fraud; provided that

no Company Equityholder shall have any liability for any fraud on the part of any other Company Equityholder (except to the extent the Buyer is otherwise
entitled under this Article VIII to recover Damages resulting therefrom); and

 
(viii)         the Buyer shall only be permitted to recover any Damages directly from any Company Equityholder, if (and subject to the

limitations set forth in this Section 8.5) and only to the extent that the Pro Rata Share of the then available Escrow Fund (if any) represented by such Company
Equityholder’s Company Stock and Company Options shall be insufficient to indemnify fully the Buyer for their Pro Rata Share of such Damages.

 
(b)               The amount of any Damages for which indemnification is provided under this Article VIII shall be reduced by any actual

recoveries by the Indemnified Party under insurance policies or third parties with respect to the subject matter of the applicable claim; provided, however, that (i)
no Indemnified Party shall be required to pursue insurance or other collateral sources to offset such Damages and (ii) the amount of such reduction shall be
reduced by any reasonable costs and expenses incurred in obtaining such recovery and by the amount of any increase in insurance premiums resulting from
making the claim giving rise to such recovery. In the event that an insurance or other recovery is made by any Indemnified Party with respect to any Damages
for which any such Indemnified Party has been indemnified hereunder, then the Indemnified Party shall promptly pay to the Indemnifying Party the amount of
such recovery, but in no event shall the amount of such payment to the Indemnifying Party exceed the amount of the indemnification payment made to the
Indemnified Party.
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(c)                Except with respect to (i) claims against a Company Equityholder for fraud as provided above, (ii) claims for fraud against the

Buyer, (iii) claims for equitable relief made with respect to breaches of any covenant or agreement contained in this Agreement or the Escrow Agreement and
(iv) disputes regarding the determination of Closing Cash Consideration (which shall be resolved and paid exclusively in accordance with Section 2.6), from and
after the Closing, the rights of the Indemnified Parties under this Article VIII shall be the sole and exclusive remedies of the Indemnified Parties and their
respective Affiliates with respect to claims under, or otherwise relating to the transactions that are the subject of, this Agreement or the Escrow Agreement.

 
(d)               The Buyer Indemnified Parties shall not be entitled to make any claim for indemnification with respect to any matter to the extent

it has been taken into account in determining the Aggregate Closing Consideration (including the Closing Cash Consideration).
 
(e)                For purposes of this Article VIII, (i) if the Company Equityholders comprise the Indemnifying Party, any references to the

Indemnifying Party (except provisions relating to an obligation to make any payments) shall be deemed to refer to the Company Equityholder Representative
and (ii) if the Company Equityholders comprise the Indemnified Party, any references to the Indemnified Party (except provisions relating to an obligation to
make or a right to receive any payments) shall be deemed to refer to the Company Equityholder Representative.

 
(f)                All indemnification payments made under this Agreement shall be treated by the parties as an adjustment to the Aggregate

Closing Consideration for Tax purposes to the extent permitted by Law.
 
8.6              No Right of Contribution. Neither the Company Equityholder Representative nor any Company Equityholder shall make any claim for

contribution from the Company or the Surviving Corporation with respect to any indemnity claims arising under or in connection with this Agreement to the
extent that the Company, Surviving Corporation or any Buyer Indemnified Party is entitled to indemnification hereunder for such claim, and the Company
Equityholder Representative, on its own behalf and on behalf of all Company Equityholders, hereby waives any such right of contribution from the Company or
the Surviving Corporation it has or may have in the future.

 
8.7              Effect of Investigation; Reliance. The right to indemnification, payment of Damages or any other remedy will not be affected by any

investigation conducted, or any knowledge acquired (or capable of being acquired) at any time, whether before or after the execution and delivery of this
Agreement, with respect to the accuracy or inaccuracy of or compliance with, any representation, warranty, covenant or agreement made by the Company or the
Buyer or any other matter. The waiver of any condition based on the accuracy of any such representation or warranty, or on the performance of or compliance
with any such covenant or agreement, will not affect the right to indemnification, payment of Damages, or any other remedy based on any such representation,
warranty, covenant or agreement. No Indemnified Party shall be required to show reliance on any representation, warranty, certificate or other agreement in order
for such Indemnified Party to be entitled to indemnification hereunder.
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8.8              Manner of Payment; Release of Escrow.

 
(a)                Any payment that the Company Equityholders are obligated to make to any Buyer Indemnified Parties pursuant to this Article

VIII shall be made (i) first, to the extent there are sufficient Escrow Funds, by release of such Escrow Funds to the Buyer Indemnified Parties from the Escrow
Account by the Escrow Agent, and the Buyer and the Company Equityholder Representative shall deliver joint written instructions to the Escrow Agent to such
effect, and (ii) second, to the extent the Escrow Funds are insufficient to pay any remaining sums due, then, at the Buyer’s option (in its sole discretion), all or
any portion of such payment may be recovered (x) in cash, directly from the Company Equityholders in accordance with their respective Pro Rata Shares, or (y)
in accordance with Section 8.9.

 
(b)               On the [****] of the Closing Date, the Buyer and the Company Equityholder Representative shall jointly instruct the Escrow

Agent to release the then remaining Escrow Funds (to the extent such funds are not then subject to any claim by the Buyer Indemnified Parties), less the portion
thereof to be paid Leerink Partners LLC as set forth on the Allocation Schedule, to (i) the Exchange Agent for further distribution to the Company Stockholders
in accordance with Section 2.1 and (ii) to the Buyer or the Surviving Corporation for further distribution to the former holders of Company Options in
accordance with Section 2.5. Buyer shall pay, or cause the Exchange Agent to pay, the portion thereof to be paid to Leerink Partners LLC set forth on the
Allocation Schedule. Any amounts retained by the Escrow Agent shall be released (to the extent such funds are not utilized to indemnify any Buyer Indemnified
Party) to the Exchange Agent or to the Buyer or the Surviving Corporation, as applicable, in accordance with the prior sentence upon the final and binding
resolution of the claims pending on the [****] of the Closing Date.

 
8.9              Right to Satisfy Indemnification Claims by Reducing Future Contingent Payments.

 
(a)                The Buyer is expressly authorized, but shall not be obligated, to set off against each Company Equityholder up to [****] of any

Damages for which it is entitled to indemnification hereunder from such Company Equityholder (subject to other provisions of this Article VIII), with respect to
any claim for indemnification pursuant to this Article VIII, against any Future Contingent Payment.

 
(b)               Subject to Section 8.8, if at the time any Future Contingent Payment is due and payable there shall be any outstanding demand for

indemnification in accordance with this Article VIII, the amount of Damages with respect to which shall not have been finally determined, then the Buyer shall
be entitled, but shall not be required, to withhold from such Future Contingent Payment the amount of Damages the Buyer Indemnified Party reasonably
estimates to be subject to such claim. If the final amount of Damages for such claim is determined to be less than the amount withheld from such Future
Contingent Payment, then the Buyer shall promptly, and in any event within [****] following the final determination of the amount of such Damages, cause the
difference to be delivered to the Company Equityholders in accordance with this Agreement. If the final amount of Damages for such claim for indemnification
is determined to exceed the amount by which such Future Contingent Payment was reduced for such claim, then the Buyer shall continue to be entitled to
indemnification for the amount of such excess subject to the terms and conditions of this Article VIII.
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8.10          Treatment of Indemnification Payments. Following the Closing, any payment made pursuant to this Article VIII shall be treated by the

Buyer, the Surviving Corporation and the Company Equityholders, for federal income Tax and other applicable Tax purposes, unless otherwise required by
applicable Law, as an adjustment to the Aggregate Consideration.

 
ARTICLE IX

TERMINATION AND AMENDMENT
 

9.1              Termination. This Agreement may be terminated at any time prior to the Effective Time (with respect to Sections 9.1(b) through 9.1(f), by
written notice by the terminating party to the other party), whether before or, subject to the terms hereof, after receipt of the Company Stockholder Approval:

 
(a)                by mutual written consent of the Buyer, the Transitory Subsidiary and the Company; or
 
(b)               by either the Buyer or the Company if the Merger shall not have been consummated by the Outside Date; provided, however, that

the right to terminate this Agreement under this Section 9.1(b) shall not be available to a party if the failure of the Merger to have been consummated on or
before the Outside Date was primarily due to the failure of such party to perform any of its material obligations under this Agreement; or

 
(c)                by either the Buyer or the Company if a Governmental Entity of competent jurisdiction shall have issued a nonappealable final

order, decree or ruling or taken any other nonappealable final action, in each case having the effect of permanently restraining, enjoining or otherwise prohibiting
the Merger; provided, however, that the right to terminate this Agreement under this Section 9.1(c) shall not be available to a party if the issuance of such order,
decree, ruling or the taking of such action was primarily due to the failure of such party to perform any of its material obligations under this Agreement; or

 
(d)               by the Buyer, if there has been a breach of or failure to perform any representation, warranty, covenant or agreement on the part of

the Company set forth in this Agreement, which breach or failure to perform (i) would cause the conditions set forth in Sections 7.2(a) or 7.2(b) not to be
satisfied and (ii) shall not have been cured by the earlier of the Outside Date or 15 days following receipt by the Company of written notice of such breach or
failure to perform from the Buyer; provided, however, that the right to terminate this Agreement under this Section 9.1(d) shall not be available to the Buyer if
the Company’s breach or failure to perform is the result of the Buyer’s or the Transitory Subsidiary’s material breach of any representation, warranty or covenant
set forth in this Agreement; or

 
(e)                by the Company, if there has been a breach of or failure to perform any representation, warranty, covenant or agreement on the

part of the Buyer or the Transitory Subsidiary set forth in this Agreement, which breach or failure to perform (i) would cause the conditions set forth in Sections
7.3(a) or 7.3(b) not to be satisfied and (ii) shall not have been cured by the earlier of the Outside Date or 15 days following receipt by the Buyer of written notice
of such breach or failure to perform from the Company; provided, however, that the right to terminate this Agreement under this Section 9.1(e) shall not be
available to the Company if the Buyer’s or the Transitory Subsidiary’s breach or failure to perform is the result of the Company’s material breach of any
representation, warranty or covenant set forth in this Agreement; or
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(f)                by the Buyer, if the Company Stockholder Approval shall not have been obtained within two (2) hours following the execution of

this Agreement.
 
9.2              Effect of Termination. In the event of the termination of this Agreement as provided in Section 9.1, this Agreement shall immediately

become void and there shall be no liability or obligation on the part of the Buyer, the Company, the Transitory Subsidiary or their respective officers, directors,
stockholders or Affiliates; provided, that (a) any such termination shall not relieve any party from liability for damages for any willful and intentional breach of
this Agreement by another party prior to such termination and (b) each of this Section 9.2 (Effect of Termination), Section 9.3 (Fees and Expenses), Article XI
(Miscellaneous) (in each case including the respective meanings ascribed to the related capitalized terms in Article X (Definitions)) and the Confidentiality
Agreement shall remain in full force and effect and survive any termination of this Agreement. Nothing shall limit or prevent any party from exercising any
rights or remedies it may have under Section 11.9 in lieu of terminating this Agreement pursuant to Section 9.1.

 
9.3              Fees and Expenses. Except as set forth in this Section 9.3 or otherwise in this Agreement (including in Sections 2.1(e)(i), 2.6(b)(v)(D) and

6.1(b)), all fees and expenses incurred in connection with this Agreement and the transactions contemplated hereby shall be paid by the party incurring such fees
and expenses, whether or not the Merger is consummated. The Buyer shall pay all fees and expenses relating to the Escrow Agent and the Exchange Agent.

 
9.4              Amendment. This Agreement may be amended by the Buyer and the Company, by action taken or authorized by their respective Boards of

Directors, at any time before or after receipt of the Company Stockholder Approval, but, after receipt of the Company Stockholder Approval no amendment shall
be made which by Law requires further approval by such stockholders without such further approval.

 
9.5              Extension; Waiver.

 
(a)                At any time prior to the Effective Time the Buyer and the Company may, and at any time after the Effective Time, the Buyer and

the Company Equityholder Representative may, in each case to the extent legally allowed, (i) extend the time for the performance of any of the obligations or
other acts of the other parties hereto, (ii) waive any inaccuracies in the representations and warranties contained herein or in any document delivered pursuant
hereto and (iii) waive compliance with any of the agreements or conditions contained herein; (b) any agreement on the part of a party hereto to any such
extension or waiver shall be valid only if set forth in a written instrument signed on behalf of such party; (c) such extension or waiver shall not be deemed to
apply to any time for performance, inaccuracy in any representation or warranty, or noncompliance with any agreement or condition, as the case may be, other
than that which is specified in the extension or waiver; and (d) the failure of any party to this Agreement to assert any of its rights under this Agreement or
otherwise shall not constitute a waiver of such rights.
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ARTICLE X

DEFINITIONS
 
10.1          Definitions. For purposes of this Agreement, each of the following terms has the meaning set forth below.
 
“Acquisition Proposal” means (a) any proposal or offer for a merger, consolidation, dissolution, sale of material assets outside the ordinary course of

business, stock purchase, recapitalization, share exchange or other business combination involving the Company and its Subsidiaries, including any contribution
or exchange of equity involving the Company, the Company Stockholders and/or any third party, (b) any proposal for the issuance by the Company of over
fifteen percent (15%) of its Equity Interests or (c) any proposal or offer to acquire in any manner, directly or indirectly, over fifteen percent (15%) of the Equity
Interests or total consolidated assets of the Company, in each case other than the transactions contemplated by this Agreement.

 
“Advisory Group” has the meaning set forth in Section 2.4(d).
 
“Affiliate” means any Person who is an “affiliate” of that party within the meaning of Rule 405 promulgated under the Securities Act.
 
“Aggregate Closing Consideration” means (a) an amount in cash equal to (i) the Base Cash Purchase Price, plus (ii) the Closing Cash (as estimated in

the Estimated Closing Cash Consideration Statement), plus (iii) the portion of the aggregate exercise price of all Company Options outstanding as of
immediately prior to the Effective Time determined by ratably allocating such aggregate exercise price based on proportion of the Closing Cash Consideration to
the Aggregate Closing Consideration, as set forth on the Allocation Schedule, plus (iv) the amount, if any, by which Closing Net Working Capital is greater than
zero (as estimated in the Estimated Closing Cash Consideration Statement), minus (v) the amount, if any, by which Closing Net Working Capital is less than zero
(as estimated in the Estimated Closing Cash Consideration Statement), minus (vi) the Escrow Amount, minus (vii) the Unpaid Company Transaction Expenses
(as estimated in the Estimated Closing Cash Consideration Statement), minus (viii) the Company Equityholder Representative Expense Amount (as estimated in
the Estimated Closing Cash Consideration Statement) and minus (ix) the Closing Indebtedness (as estimated in the Estimated Closing Cash Consideration
Statement), plus (b) the Buyer Common Stock Consideration, plus the portion of the aggregate exercise price of all Company Options outstanding as of
immediately prior to the Effective Time determined by ratably allocating such aggregate exercise price based on the proportion of the Buyer Common Stock
Consideration to the Aggregate Closing Consideration, as set forth on the Allocation Schedule.
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“Aggregate Consideration” means the sum of (a) the Aggregate Closing Consideration, plus (b) any Future Contingent Payments that become payable

in accordance with the terms of this Agreement and the Escrow Agreement.
 
“Aggregate Series A Original Issue Price” means the Series A Original Issue Price, multiplied by the number of shares of Company Series A Preferred

Stock outstanding as of immediately prior to the Effective Time.
 
“Agreement” has the meaning set forth in the first paragraph of this Agreement.
 
“Allocation Schedule” means a schedule, prepared by the Company in a form consistent with the methodology and format set forth on the illustrative

example of the Allocation Schedule attached hereto as Exhibit C-2 and dated as of the Closing Date, setting forth, the Company’s calculation of the Aggregate
Consideration, the Aggregate Closing Consideration, the Closing Cash Consideration, the Buyer Common Stock Consideration, the maximum amount payable
with respect to each possible Future Contingent Payment, the Per Share Closing Consideration (including the portions thereof to be paid in cash and Buyer
Common Stock) and the maximum Per Share Future Contingent Consideration, the maximum Per Share Expense Fund Distribution and the maximum Per Share
Escrow Distribution, and for each Company Equityholder: (a) such Company Equityholder’s name, e-mail address and address; (b) the number of shares of each
class of Company Stock held as of the Closing Date by such Company Equityholder with corresponding certificate numbers; (c) to the extent such Company
Equityholder holds shares of Company Series A Preferred Stock, the number of shares of Company Common Stock issuable upon conversion of the shares of
each such series of Company Series A Preferred Stock (assuming such conversion occurs as of immediately prior to the Effective Time) in accordance with
Section 4 of Part B of Article FOURTH of the Company Certificate of Incorporation; (d) the number of shares of Company Common Stock subject to Company
Equity Awards outstanding immediately prior to the Effective Time (after giving effect to the full acceleration of vesting in connection with the transactions
contemplated by this Agreement or otherwise) held by such Company Equityholder (and, if applicable, the exercise price thereof); (e) whether such Company
Equityholder is an “accredited investor” for purposes of Regulation D under the Securities Act; (f) the amount to be paid to such Company Equityholder
pursuant to Section 2.1(c) and/or pursuant to Section 2.5(a), in each case including the Buyer Common Stock Consideration attributable to such Company
Equityholder; (g) such Company Equityholder’s Pro Rata Share; (h) the portion of the Aggregate Closing Consideration attributable to such Company
Equityholder’s Company Stock and Company Options; (i) the portion of any Future Contingent Payments attributable to such Company Equityholder’s
Company Stock and Company Options; (j) whether any Taxes are required to be withheld on any portion of the Aggregate Closing Consideration required to be
paid to such Company Equityholder which are treated as wages for Tax purposes, and if any such Taxes are required to be withheld, the applicable amount of
such Taxes that are required to be withheld; (k) a separate column which indicates whether each Company Equityholder will be paid by the Exchange Agent or
through the Surviving Corporation’s payroll; and (l) the portion of each Future Contingent Payment to be paid to Leerink Partners LLC.
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“Antitrust Laws” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, the Sherman Act, as amended, the Clayton Act, the

Federal Trade Commission Act and any other applicable federal, state or foreign Law, regulation or decree designed to prohibit, restrict or regulate actions for
the purpose or effect of monopolization or restraint of trade.

 
“Antitrust Order” means any judgment, injunction, order (whether temporary, preliminary or permanent) or decree issued under or with respect to any

Antitrust Laws.
 
“Bankruptcy and Equity Exception” means the effects of bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and similar Laws of

general applicability relating to or affecting creditors’ rights and to general equity principles.
 
“Base Cash Purchase Price” means $170,000,000.
 
“Business Day” means any day other than (a) a Saturday or Sunday or (b) a day on which banking institutions located in New York, New York are

permitted or required by Law, executive order or governmental decree to remain closed.
 
“Buyer” has the meaning set forth in the first paragraph of this Agreement.
 
“Buyer Common Stock” means the Class A common stock, $0.01 par value per share, of the Buyer.
 
“Buyer Common Stock Consideration” means 2,782,701 shares of Buyer Common Stock equal to (a) $30,000,000 divided by (b) the Buyer Stock Price.

The Buyer Common Stock Consideration shall be subject to equitable adjustment in the event of any stock split, stock dividend, reverse stock split or similar
event affecting the Buyer Common Stock between the date of this Agreement and the Effective Time.

 
“Buyer Disclosure Schedule” means the disclosure schedule delivered by the Buyer to the Company and dated as of the date of this Agreement.
 
“Buyer Employee Plan” means any Employee Benefit Plan for the benefit of, or relating to, any current or former employee of the Buyer or any of its

Subsidiaries.
 
“Buyer Fundamental Representations” means the representations and warranties set forth in [****].
 
“Buyer Group” means (a) the Buyer, the Buyer’s Affiliates (excluding Affiliates not involved in the development or commercialization of any Product),

the Surviving Corporation and their direct and indirect Subsidiaries, (b) with respect to the Products, any Person to which any right in or to any Product, or any
of the Intellectual Property covering any Product, is licensed, sublicensed, assigned or transferred by the Buyer, the Surviving Corporation or their direct or
indirect Subsidiaries, (c) with respect to the Products, any Person to which any right in or to any Product, or any of the Intellectual Property covering any
Product, is licensed, sublicensed, assigned or transferred, directly or through one or more intermediaries, by any Person described in clause (b) above; and (d)
with respect to the Products, any successor or assign of any Person described in clauses (a), (b) or (c) above with respect to such Person’s interest in any Product.

 

83
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
“Buyer Indemnified Party” has the meaning set forth in Section 8.1.
 
“Buyer Material Adverse Effect” means any Change that has a material adverse effect on the ability of the Buyer or the Transitory Subsidiary to

consummate, including any Change that results in any material delay in the Buyer’s ability to consummate, the transactions contemplated by this Agreement.
 
“Buyer SEC Reports” has the meaning set forth in Section 4.4.
 
“Buyer Stock Price” means $10.7809.
 
“Certificate” means a certificate which as of immediately prior to the Effective Time represented outstanding shares of Company Stock.
 
“Certificate of Merger” means the certificate of merger or other appropriate documents prepared and executed in accordance with Section 251(c) of the

DGCL, in the form attached hereto as Exhibit E.
 
“Change” means any change, event, circumstance, condition or development.
 
“Claim Notice” means a written notice which contains (a) a description of the claim for indemnification, a reasonable explanation of the basis therefor

and a description (including the amount) of any Damages incurred by an Indemnified Party, in each case to the extent then known, (b) a statement that the
Indemnified Party is entitled to indemnification under Article VIII and (c) a demand for payment in the amount of such Damages (to the extent then known).

 
“Closing” means the closing of the transactions contemplated by this Agreement.
 
“Closing Cash” means all unrestricted cash and cash equivalents held by the Company or any of its Subsidiaries as of 12:01 a.m., Eastern Time, on the

Closing Date, calculated in accordance with GAAP on a basis consistent with the Company’s accounting principles, policies, methods, treatments and
procedures used in the preparation of the Company Financial Statements.

 
“Closing Cash Consideration” means the Aggregate Closing Consideration, minus the Buyer Common Stock Consideration.
 
“Closing Date” means a date to be specified by the Buyer and the Company, which shall be no later than the third (3rd) Business Day after the

satisfaction or waiver of the conditions set forth in Article VII (other than the delivery of items to be delivered at the Closing and other than satisfaction of those
conditions that by their nature are to be satisfied at the Closing, it being understood that the occurrence of the Closing shall remain subject to the delivery of such
items and the satisfaction or waiver of such conditions at the Closing).
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“Closing Indebtedness” means the aggregate amount of all Indebtedness of the Company and its Subsidiaries outstanding as of 12:01 a.m., Eastern

Time, on the Closing Date.
 
“Closing Net Working Capital” means, as of 12:01 a.m., Eastern Time, on April 1, 2017 (or, if the Closing occurs after April 3, 2017 and the Buyer so

elects, as of 12:01 a.m., Eastern Time, on the Closing Date), the current assets of the Company (excluding the Closing Cash), less the current liabilities of the
Company, in each case, calculated in accordance with GAAP on a basis consistent with the Company’s accounting principles, policies, methods, treatments and
procedures used in the preparation of the Company Financial Statements and, in all cases, with the methodology and format set forth in the Illustrative Closing
Cash Consideration Statement. The determination of Closing Net Working Capital shall exclude Closing Cash, Closing Indebtedness, Taxes and Unpaid
Company Transaction Expenses.

 
“Closing Payment Certificate” means a certificate, signed on behalf of the Company by the chief financial officer of the Company, which (a) sets forth

(i) a calculation of the Aggregate Series A Original Issue Price, (ii) a calculation of the payments to be made by the Buyer in accordance with Section 2.1(d)(ii),
(iii) the identity of each Person entitled to a payment pursuant to Section 2.1(d)(ii), (iv) the amount due to each such Person and (v) the applicable wire
instructions for the account or accounts of such Person and (b) attaches the Allocation Schedule as a schedule thereto.

 
“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, 29 U.S.C. §1161 et seq.
 
“Code” means the Internal Revenue Code of 1986, as amended.
 
“Commercially Reasonable Efforts” (or “Commercially Reasonable,” as the context may require) means, for purposes of Sections 2.8 and 2.11 of this

Agreement, the carrying out of such obligations in a commercially reasonable manner using such diligent and sustained efforts as are typically used by
pharmaceutical companies of the size and resources of the Buyer for comparable activities, taking into consideration the development and commercialization
practices for prescription pharmaceutical products of similar commercial potential at a similar stage in product lifecycle by such similarly-situated
pharmaceutical companies, including with respect to the safety and efficacy of such product, the risks inherent in the development and commercialization of the
product, its competitiveness compared to alternative third party products, the proprietary position of the product (including scope and duration of relevant
patents), the scope of marketing approval, the regulatory status of the product, whether the product is subject to a clinical hold, recall or market withdrawal,
intellectual property rights with respect to the product, then-prevailing economic and market conditions, the strategic value of the product to such company, the
anticipated profitability of the product (including based on pricing and reimbursement practices) and the therapeutic use of the product, but excluding from such
consideration the obligation to make payment of any Earn-Out Consideration or the obligation to make the Priority Review Voucher Payment.

 
“Company” has the meaning set forth in the first paragraph of this Agreement.
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“Company Balance Sheet” means the Company’s unaudited consolidated balance sheet as of December 31, 2016.
 
“Company Bylaws” means the bylaws of the Company, as amended or restated from time to time and in effect immediately prior to the Effective Time.
 
“Company Certificate of Incorporation” means the certificate of incorporation of the Company, as amended or restated from time to time and in effect

immediately prior to the Effective Time.
 
“Company Common Stock” means the common stock, par value $0.001 per share, of the Company.
 
“Company Disclosure Schedule” means the disclosure schedule delivered by the Company to the Buyer and the Transitory Subsidiary and dated as of

the date of this Agreement.
 
“Company Employee Plans” means Employee Benefit Plans for the benefit of, or relating to, any current or former employee, officer or director of the

Company or any of its Subsidiaries, or any beneficiary or dependent thereof or to or under which the Company or any of its Subsidiaries is obligated to make
any contributions or has any liability.

 
“Company Equity Award” means each Company Option and Company Restricted Stock Award outstanding as of immediately prior to the Effective

Time.
 
“Company Equityholder” means any holder of Company Stock or Company Equity Awards as of immediately prior to the Effective Time.
 
“Company Equityholder Representative” has the meaning set forth in the first paragraph of this Agreement.
 
“Company Equityholder Representative Account Payment” has the meaning set forth in Section 2.4(c).
 
“Company Equityholder Representative Engagement Agreement” has the meaning set forth in Section 2.4(d).
 
“Company Equityholder Representative Expense Amount” means $2,352,000.
 
“Company Equityholder Representative Expenses” has the meaning set forth in Section 2.4(d).
 
“Company Equityholder Representative Group” has the meaning set forth in Section 2.4(d).
 
“Company Excluded Representations” means the representations and warranties set forth in Section 3.10 (Intellectual Property) and Section 3.17

(Regulatory Matters).
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“Company Financial Statements” means (a) the Company’s audited consolidated balance sheets as of December 31, 2016 and December 31, 2015 and

the related consolidated statement of operations and cash flows for the years then ended and (b) the Company Balance Sheet and the related unaudited
consolidated statement of operations and cash flows of the Company for the month ended January 31, 2017.

 
“Company Fundamental Representations” means the representations and warranties set forth in [****].
 
“Company Indemnified Party” means each natural person who is now, or has been at any time prior to the date of this Agreement, or who becomes prior

to the Effective Time, a director or officer of the Company or any of its Subsidiaries or any predecessor thereof.
 
“Company Intellectual Property” means any Intellectual Property owned by the Company or any of its Subsidiaries.
 
“Company Leases” means any real property leased or subleased by the Company or any of its Subsidiaries.
 
“Company Material Adverse Effect” means any Change that has had, has or would reasonably be expected to have a material adverse effect on the

business, assets, operations, financial condition or results of operations of the Company and its Subsidiaries, taken as a whole; provided, however, that none of
the following shall constitute, or shall be considered in determining whether there has occurred, a Company Material Adverse Effect: (a) any Change arising out
of or resulting from the pendency or announcement of the transactions contemplated by this Agreement; (b) Changes in Law, rules or regulations or GAAP or
the interpretation or method of enforcement thereof; (c) Changes in the Company’s industry in general in the United States or any country or region in the world;
(d) Changes in general economic or political conditions or the financing or capital markets in general in the United States or any country or region in the world,
or Changes in currency exchange rates; or (e) any earthquakes, hurricanes, tsunamis, tornadoes, floods, mudslides, wild fires or other natural disasters, weather
conditions and other force majeure events in the United States or any other country or region in the world, terrorism, military action or war (whether or not
declared); except to the extent such Changes resulting from, arising out of or attributable to the matters described in clauses (b), (c), (d) and (e) above have a
disproportionate adverse effect on the Company and its Subsidiaries, taken as a whole, as compared to other similarly situated companies.

 
“Company Material Contracts” means the contracts listed in Section 3.11(a) of the Company Disclosure Schedule.
 
“Company Option” means an option to purchase Company Common Stock issued by the Company pursuant to the Company Stock Plan.
 
“Company Restricted Stock Award” means each award of restricted Company Common Stock that is unvested as of immediately prior to the Effective

Time.
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“Company Series A Preferred Stock” means the Series A preferred stock, $0.001 par value per share, of the Company.
 
“Company Stock” means the Company Common Stock and the Company Series A Preferred Stock.
 
“Company Stock Plan” means the Company’s 2014 Stock Incentive Plan, as amended.
 
“Company Stockholder” means each holder of Company Stock as of immediately prior to the Effective Time.
 
“Company Stockholder Approval” means the adoption of this Agreement by the Company’s stockholders under the DGCL and the Company’s

certificate of incorporation, which stockholders shall constitute at least the Required Stockholders.
 
“Company’s Knowledge,” “Knowledge of the Company” and words of similar effect means the knowledge of each of the individuals identified in

Section 10.2 of the Company Disclosure Schedule, after reasonable inquiry.
 
“Confidentiality Agreement” means the Mutual Confidentiality Agreement, dated as of [****], by and between the Company and the Buyer.
 
“Continuing Employees” means each of the employees of the Buyer or the Surviving Corporation immediately following the Effective Time who shall

have been an employee of the Company or one (1) of its Subsidiaries immediately prior to the Effective Time.
 
“Current D&O Insurance” means the current policies of the directors’ and officers’ liability insurance maintained by the Company as of the date of this

Agreement.
 
“Current Phase 3 Clinical Trial” means a study of the Product with ClinicalTrials.gov identifier NCT02534844 as modified from time to time.
 
“Current Representation” has the meaning set forth in Section 11.12(a).
 
“Damages” means all liabilities, damages, claims, causes of actions, fines, fees, penalties, costs, losses, Taxes and expenses, including reasonable

attorneys’ fees and expenses, but, unless recoverable in connection with a Third-Party Action, excluding any punitive damages.
 
“Deemed Proceeds” means the amount of proceeds that the Buyer would have received from a sale of a Voucher for an amount equal to [****].
 
“Designated Person” has the meaning set forth in Section 11.12(a).
 
“DGCL” means the Delaware General Corporation Law.
 
“Dissenting Shares” means shares of Company Stock held as of the Effective Time by a Company stockholder who has not voted such shares of

Company Stock in favor of the adoption of this Agreement and with respect to which appraisal shall have been duly demanded and perfected in accordance with
Section 262 of the DGCL and not effectively withdrawn or forfeited prior to the Effective Time.
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“Earn-Out Consideration” has the meaning set forth in Section 2.8.
 
“Earn-Out Consideration Purchaser” means a Person to which the Participating Equityholders assign their rights to receive the remaining Earn-Out

Consideration payable to them.
 
“Earn-Out Sale” has the meaning set forth in Section 2.9(b).
 
“Earn-Out Sale Documents” has the meaning set forth in Section 2.9(b).
 
“Earn-Out Term” means, on a Product-by-Product and country-by-country basis, the period commencing on the date of the First Commercial Sale of

such Product in such country and continuing until the later of (a) the expiration of (or final court or patent office decision declaring invalid or unenforceable) the
last-to-expire Valid Claim that covers the sale of such Product in the applicable country of sale or (b) the expiration of the last-to-expire applicable Orphan Drug
Exclusivity that covers such Product in the applicable country of sale; provided that the Earn-Out Term will permanently expire on a Product-by-Product and
country-by-country basis upon [****]. For purposes of the definition of “Earn-Out Term”, a sale of a Third-Party Abbreviated Approval Product imported into
the country of sale, other than through personal importation, importation for investigational use or study (including named patient or compassionate use) or
importation for re-export, shall be considered a sale of such Third-Party Abbreviated Approval Product in such country of sale, whether or not such Third-Party
Abbreviated Approval Product is approved in such country of sale.

 
“Effective Time” means the time at which the Surviving Corporation files the Certificate of Merger with the Secretary of State of the State of Delaware.
 
“EMA” means the European Medicines Agency and any successor governmental authority having substantially the same function.
 
“Employee Benefit Plan” means any employee benefit plan, agreement, commitment, arrangement, scheme, practice, program or policy providing

benefits to any current or former employee officer or director or any beneficiary or dependent thereof, including but not limited to any “employee pension
benefit plan” (as defined in Section 3(2) of ERISA), any “employee welfare benefit plan” (as defined in Section 3(1) of ERISA), and any deferred compensation,
bonus, incentive, commission, profit sharing, equity, employment or consulting, retention or change in control, educational assistance, loan, vacation, medical,
dental, travel, accident, life, disability, pension, retirement or other insurance arrangement, plan, program, or policy whether written or unwritten and whether or
not subject to ERISA.

 
“Environmental Law” means any United States federal, state or local Law, statute, rule or regulation relating to the environment or occupational health

and safety, including any statute, regulation, administrative decision or order pertaining to (a) treatment, storage, disposal, generation or transportation of
industrial, toxic, infectious, biological, radioactive or hazardous materials or substances or solid, medical, mixed or hazardous waste; (b) air, water or noise
pollution; (c) groundwater or soil contamination; (d) the release or threatened release into the environment of industrial, toxic, infectious, biological, radioactive
or hazardous materials or substances, or solid, medical, mixed or hazardous waste, including emissions, discharges, injections, spills, escapes or dumping of
pollutants, contaminants or chemicals; (e) the protection of wild life, marine life and wetlands, including all endangered and threatened species; (f) storage tanks,
vessels, containers, abandoned or discarded barrels and other closed receptacles; (g) health and safety of employees and other persons; or (h) manufacturing,
processing, using, distributing, treating, storing, disposing, transporting or handling of materials regulated under any Law as pollutants, contaminants, toxic,
infectious, biological, radioactive or hazardous materials or substances or oil or petroleum products or solid, medical, mixed or hazardous waste.
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“Equity Interest” means, with respect to any Person, (a) any share, partnership or membership interest, unit of participation or other similar interest

(however designated) in such Person and (b) any option, warrant, purchase right, conversion right, exchange right or other agreement which would entitle any
other Person to acquire any such interest in such Person (including share appreciation, phantom share, profit participation or other similar rights).

 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.
 
“ERISA Affiliate” means any entity that is a member of (a) a controlled group of corporations (as defined in Section 414(b) of the Code), (b) a group of

trades or businesses under common control (as defined in Section 414(c) of the Code) or (c) an affiliated service group (as defined under Section 414(m) of the
Code or the regulations under Section 414(o) of the Code), any of which includes or included the Company or any Subsidiary of the Company.

 
“Escrow Account” means the account established pursuant to the Escrow Agreement to hold the Escrow Amount.
 
“Escrow Agent” means Wilmington Trust, National Association, a national association, as escrow agent pursuant to the Escrow Agreement, or any

successor escrow agent pursuant to the Escrow Agreement.
 
“Escrow Agreement” means the Escrow Agreement in the form attached hereto as Exhibit F.
 
“Escrow Amount” means [****].
 
“Escrow Fund” means, as of any time, the Escrow Amount, including any interest or other amounts earned thereon prior to such time, less (a) any

investment losses thereon incurred prior to such time and (b) disbursements therefrom prior to such time in accordance with this Agreement and the Escrow
Agreement.

 
“Estimated Closing Cash Consideration” has the meaning set forth in Section 2.6(a).
 
“Estimated Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(a).
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“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 
“Exchange Agent” means American Stock Transfer & Trust Company, LLC or another bank or trust company mutually acceptable to the Buyer and the

Company.
 
“Exchange Agent Agreement” means an agreement to be entered into prior to the Effective Time by the Exchange Agent, the Buyer and the Company

Equityholder Representative, governing the disbursement of the Payment Fund, on terms reasonably satisfactory to the Company.
 
“Excluded Matters” means a claim for indemnification (a) under the Company Excluded Representations, the Company Fundamental Representations

or the Buyer Fundamental Representations, (b) involving fraud, (c) under Section 8.1 (except for claims under Section 8.1(a) to the extent relating to a
representation or warranty other than a Company Fundamental Representation or a Company Excluded Representation) or (d) under Section 8.2 (except for
claims under Section 8.2(a) to the extent relating to a representation or warranty other than a Buyer Fundamental Representation).

 
“FCPA” has the meaning set forth in Section 3.15.
 
“FDA” means the United States Food and Drug Administration.
 
“FDA Act” means the Federal Food, Drug and Cosmetic Act.
 
“Final Closing Cash Consideration” has the meaning set forth in Section 2.6(b).
 
“Final Closing Cash Consideration Adjustment” has the meaning set forth in Section 2.6(b)(iv).
 
“Final Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(b).
 
“First Commercial Sale” means the first sale by a Selling Person to a third party for end use or consumption of a Product in a country after Regulatory

Approval has been granted with respect to such Product in such country.
 
“Form S-3” has the meaning set forth in Section 6.7(a).
 
“Fully Diluted Shares” means a number of shares of Company Stock equal to (a) the aggregate number of shares of Company Common Stock

outstanding as of immediately prior to the Effective Time (other than the shares of Company Stock to be cancelled in accordance with Section 2.1(b)), plus (b)
the aggregate number of shares of Company Common Stock issuable upon conversion of the Company Series A Preferred Stock outstanding immediately prior
to the Effective Time (assuming such conversion occurs immediately prior to the Effective Time) in accordance with Section 4 of Part B of Article FOURTH of
the Company Certificate of Incorporation, plus (c) the aggregate number of shares of Company Common Stock subject to Company Options outstanding as of
immediately prior to the Effective Time.
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“Future Contingent Payments” means, collectively, (a) any Final Closing Cash Consideration Adjustment that may become payable to Company

Equityholders pursuant to Section 2.6, plus (b) any portion of the Escrow Fund that may become distributable to Company Equityholders pursuant to this
Agreement and the Escrow Agreement, plus (c) any Company Equityholder Representative Account Payment, plus (d) any Earn-Out Consideration, plus (e) any
Priority Review Voucher Payment.

 
“GAAP” means United States generally accepted accounting principles.
 
“Governmental Entity” means any court, arbitrational tribunal, administrative agency or commission or other governmental or regulatory authority,

agency or instrumentality.
 
“Hazardous Substance” means (a) any substance that is regulated or which falls within the definition of a “hazardous substance,” “hazardous waste” or

“hazardous material” pursuant to any Environmental Law; or (b) any petroleum product or by-product, asbestos-containing material, polychlorinated biphenyls,
radioactive materials or radon.

 
“Illustrative Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(a).
 
“Income Taxes” means Taxes based on or measured by taxable income, net income, profit or a similar standard.
 
“Indebtedness” means, with respect to any Person, the outstanding principal amount of, and all interest, fees, prepayment premiums, expenses, breakage

costs, indemnities, penalties or other amounts accrued in respect of and all amounts otherwise owing or payable at retirement of, (a) any indebtedness for
borrowed money, (b) any obligation evidenced by bonds, debentures, notes, mortgages, security arrangements, indentures or other similar instruments, (c) any
reimbursement obligation of the Company with respect to letters of credit (including standby letters of credit to the extent drawn upon), bankers’ acceptances or
similar facilities issued for the account of the Company, (d) all obligations of the Company as lessee under leases that are required to be recorded as capital
leases in accordance with GAAP, (e) all liabilities or obligations of the Company under any interest rate, currency, swap or other hedging agreements, (f) all
liabilities or obligations of the Company for the deferred purchase price of property or services (including all earn-out or similar obligations) and (g) any
obligation of the type referred to in clauses (a) through (f) of another Person the payment of which such Person has guaranteed or for such Person is responsible
or liable, directly or indirectly, jointly or severally, as obligor or guarantor.

 
“Indemnified Party” means, subject to Section 8.5(e), (a) in the case of a claim for indemnification by the Buyer Indemnified Parties, the Buyer

Indemnified Parties and (b) in the case of a claim for indemnification by the Company Equityholders, the Company Equityholders.
 
“Indemnifying Party” means, subject to Section 8.5(e), (a) in the case of a claim for indemnification by the Buyer, the Company Equityholders and (b)

in the case of a claim for indemnification by the Company Equityholders, the Buyer.
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“Insurance Policies” has the meaning set forth in Section 3.18.
 
“Intellectual Property” shall mean all intellectual property and industrial property rights and rights in confidential information of every kind and

description throughout the world, including all U.S. and foreign (i) patents, patent applications, invention disclosures, and all related continuations,
continuations-in-part, divisionals, reissues, re-examinations, substitutions, and extensions thereof (“Patents”), (ii) trademarks, service marks, names, corporate
names, trade names, domain names, logos, slogans, trade dress, design rights, and other similar designations of source or origin, together with the goodwill
symbolized by any of the foregoing (“Trademarks”), (iii) copyrights and copyrightable subject matter (“Copyrights”), (iii) rights in computer programs (whether
in source code, object code, or other form), algorithms, databases, compilations and data, technology supporting the foregoing, and all documentation, including
user manuals and training materials, related to any of the foregoing (“Software”), (iv) trade secrets and all other confidential information, ideas, know-how,
inventions, proprietary processes, formulae, models, and methodologies (“Trade Secrets”), (v) rights of publicity, privacy, and rights to personal information, and
(vi) moral rights and rights of attribution and integrity.

 
“IRS” means the Internal Revenue Service.
 
“Investor Questionnaire” means a questionnaire to be delivered by each Company Equityholder regarding whether it is an “accredited investor” for

purposes of Regulation D under the Securities Act, substantially in the form attached hereto as Exhibit G-1.
 
“Key Stockholder” means each Company Stockholder identified on Schedule 1.1(b).
 
“Law” any United States federal, state or local or foreign law, common law, statute, standard, ordinance, code, rule, regulation, resolution or

promulgation, or any decree, order, injunction, rule, judgment, consent of or by any Governmental Entity, or any Permit or similar right granted under any of the
foregoing, or any similar provision having the force or effect of law.

 
“Letter of Transmittal” means a letter of transmittal in the form attached hereto as Exhibit G-2.
 
“Liens” means any mortgage, security interest, pledge, lien, charge or encumbrance.
 
“Lock-Up Agreement” means the Lock-Up Agreement in the form attached hereto as Exhibit G-3.
 
“Major EU Country” means any of [****].
 
“Merger” means the merger of the Transitory Subsidiary with and into the Company in accordance with the terms of this Agreement.
 
“NDA” means a New Drug Application submitted to the FDA.
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“Net Sales” means the gross amounts invoiced for worldwide sales of the Products by any Person within the Buyer Group (each such Person, a “Selling

Person”) to a non-Affiliate of the Selling Person, less the following deductions, without duplication, in each case to the extent specifically related to the Products
(and not previously deducted in calculating the amount invoiced or billed) and incurred by the Selling Person and calculated in a manner consistent with the
Selling Person’s practices for other products:

 
(a)                [****] discounts and [****] reductions;
 
(b)               [****] Taxes on sales to the extent imposed upon and paid directly with respect to such sales (but excluding [****]);
 
(c)                [****] costs and other [****] charges specifically relating to the sale and separately stated in the invoice therefor;
 
(d)               invoiced amounts that are written off as uncollectible, provided that if such amounts are subsequently collected, such amounts

shall again be included in Net Sales;
 
(e)                amounts repaid or credits or allowances taken by reason of [****];
 
(f)                Taxes on sales or delivery (excluding [****]); and
 
(g)               [****] payments, rebates, credits and discounts mandated by or granted to: [****].

 
Notwithstanding anything contained herein, (A) Net Sales shall not include [****] and (B) sales to a third party [****]. Any [****] will not be deemed

a sale or disposition for calculating Net Sales.
 
Such amounts shall be determined from the books and records of the applicable Selling Person, maintained in accordance with GAAP, or other similar

generally accepted accounting principles used by such Selling Person, consistently applied and in accordance with customary industry practices. Sales of the
Products between or among the Selling Persons for resale shall not be included within Net Sales; provided, however, that any subsequent sale of the Products by
any Selling Person to another Person that is not a Selling Person shall be included within Net Sales. With respect to sales of the Products invoiced in U.S.
dollars, Net Sales shall be expressed in U.S. dollars. With respect to sales of the Products invoiced in currencies other than U.S. dollars, Buyer shall use Buyer’s
then current standard exchange rate methodology for the translation of foreign currency sales into U.S. dollars or, in the case of a Selling Person who is not the
Buyer or an Affiliate of the Buyer, such similar methodology of such of such Selling Person, consistently applied.

 
“Niemann-Pick Disease, Type C” means that certain rare progressive genetic disorder characterized by an inability of the body to transport cholesterol

and other fatty substances (lipids) inside of cells.
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“Organizational Documents” means, with respect to any Person (other than an individual), (a) the certificate or articles of incorporation or organization

and any joint venture, limited liability company, operating or partnership agreement and other similar documents adopted or filed in connection with the
creation, formation or organization of such Person and (b) all by-laws, voting agreements and similar documents, instruments or agreements relating to the
organization or governance of such Person, in each case, as amended or supplemented.

 
“Orphan Drug Exclusivity” means the orphan drug regulatory exclusivity to which qualifying drug products are entitled following marketing approval

thereof in a given country, which extends for a period of (i) seven (7) years in the United States, (ii) ten (10) years in the European Union or (iii) such time, if
any, that is prescribed by Law in any other country of the world, as applicable.

 
“Outside Date” means 5:00 pm EDT on April 4, 2017.
 
“Participating Equityholders” has the meaning set forth in Section 2.9(b).
 
“Payment Fund” means cash in an amount sufficient to make payment of the portion of the Closing Cash Consideration to be paid to the Company

Stockholders.
 
“Permit” means all permits, licenses, registrations, certificates, orders, approvals, franchises, variances and similar rights issued by or obtained from any

Governmental Entity (including those issued or required under Environmental Laws and those relating to the occupancy or use of owned or leased real property).
 
“Permitted Liens” means any (a) mechanic’s, materialmen’s, landlord’s and similar Liens, (b) Liens arising under worker’s compensation,

unemployment insurance, social security, retirement and similar legislation, (c) Liens on goods in transit incurred pursuant to documentary letters of credit, in
each case arising in the ordinary course of business, (d) Liens for Taxes not yet due and payable, and Liens for Taxes which are being contested in good faith and
by appropriate proceedings for which appropriate reserves have been made in accordance with GAAP, (e) Liens relating to capitalized lease financings or
purchase money financings that have been entered into in the ordinary course of business, (f) Liens arising under applicable securities Laws other than as a result
of any noncompliance therewith and (g) Liens arising solely by action of the Buyer.

 
“Per Share Adjustment Amount” means, in the event that the Company Equityholders are entitled to payment pursuant to Section 2.6(b)(iv), an amount

equal to the Final Closing Cash Consideration Adjustment, divided by the Fully Diluted Shares.
 
“Per Share Closing Consideration” means an amount equal to (a) the Aggregate Closing Consideration, minus the product of (i) the Series A Original

Issue Price, multiplied by (ii) the number of shares of Company Series A Preferred Stock outstanding as of immediately prior to the Effective Time, divided by
(b) the Fully Diluted Shares (for the avoidance of doubt, to be paid in cash and shares of Buyer Common Stock as provided herein and in the Allocation
Schedule).
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“Per Share Closing Option Consideration” means an amount equal to the Per Share Closing Consideration, minus the exercise price per share of the

applicable Company Option (with such exercise price being ratably allocated between cash and shares of Buyer Common Stock as provided herein and in the
Allocation Schedule).

 
“Per Share Escrow Distribution” means, with respect to any share of Company Stock, the Pro Rata Share of (a) the amount of any future distribution of

any portion of the Escrow Fund to the Company Equityholders, less (b) the portion thereof to be paid to Leerink Partners LLC as set forth on the Allocation
Schedule.

 
“Per Share Expense Fund Distribution” means the amount of any future distribution of any portion of the Company Equityholder Representative

Expense Amount to the Company Equityholders, divided by the Fully Diluted Shares.
 
“Per Share Future Contingent Consideration” means, with respect to any Future Contingent Payment payable to the Company Equityholders, other than

any future distribution of any portion of the Escrow Fund or Company Equityholder Representative Expense Amount, an amount equal to such Future
Contingent Payment, less the portion thereof to be paid to Leerink Partners LLC as set forth on the Allocation Schedule, divided by the Fully Diluted Shares.

 
“Per Share Option Consideration” means the Per Share Closing Option Consideration, any applicable Per Share Future Contingent Consideration, Per

Share Escrow Distribution and Per Share Expense Fund Distribution.
 
“Person” means any natural person, firm, limited liability company, general or limited partnership, association, corporation, unincorporated

organization, company, joint venture, trust, Governmental Entity or other entity.
 
“Phase 3 Clinical Trial” means clinical trial(s) of the Products substantially in accordance with Schedule 2.8(b).
 
“Post-Closing Representation” has the meaning set forth in Section 11.12(a).
 
“Pre-Closing Period” means the period commencing on the date of this Agreement and ending at the Effective Time or such earlier date as this

Agreement is terminated in accordance with its terms.
 
“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and the portion of any Straddle Period ending on and

including the Closing Date.
 
“Pre-Closing Taxes” means (a) the Taxes of the Company or any of its Subsidiaries attributable to or with respect to any Pre-Closing Tax Period, (b)

any liability of the Company or any of its Subsidiaries for Taxes of any Person under Treasury Regulation Section 1.1502-6 or under any comparable or similar
provision of state, local or foreign Law, and any liability of the Company or any Subsidiary as a transferee or successor, or pursuant to any contractual obligation
(other than an Ordinary Commercial Agreement) as a result of any event or transaction occurring prior to the Closing, (c) any Transaction Payroll Taxes, and (d)
any Taxes for which the Company Equityholders are responsible pursuant to Section 6.6(i); provided, however, that Pre-Closing Taxes shall not include any
Taxes taken into account in Closing Net Working Capital or as an Unpaid Company Transaction Expense, in each case as finally determined pursuant to Section
2.6.
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“Preliminary Closing Cash Consideration” has the meaning set forth in Section 2.6(b)(i).
 
“Preliminary Closing Cash Consideration Statement” has the meaning set forth in Section 2.6(b)(i).
 
“Priority Review Voucher Payment” has the meaning set forth in Section 2.11.
 
“Product” means (a) a product for the treatment of Niemann-Pick Disease, Type C, which product (1) contains a mixture of 2-hydroxypropyl-beta-

cyclodextrins having a specific compositional fingerprint and impurity profile as described in the investigational new drug application (IND) 113273 or in any
new drug application (NDA), supplemental NDA or amendment thereto referencing data in IND 113273 (“VTS-270”) provided that such NDA or supplemental
NDA does not require new clinical safety or efficacy data beyond that required for the initial approval of VTS-270, or (2) any purer formulations of VTS-270
(“VTS-27X”), and (b) any other product containing a mixture of 2-hydroxypropyl-beta-cyclodextrins approved pursuant to a supplemental NDA filed with
respect to the NDA approved for VTS-270 or VTS-27X, or any new NDA that references the IND 113273 for which no new clinical safety or efficacy data are
required.

 
“Product Line Sale” means a sale, transfer, assignment or license to any third party who is not an Affiliate of the Buyer, that includes all or substantially

all of the rights covering any Product (including any Regulatory Approvals and Company Intellectual Property); provided that any transaction involving changes
in the control of the Buyer shall not be a “Product Line Sale”.

 
“Pro Rata Share” means, with respect to any Company Equityholder, a fraction, (a) the numerator of which is the amount of the Aggregate Closing

Consideration (for this purpose, without reduction for the Escrow Amount, the Company Equityholder Representative Expense Amount or any required
withholding) to which such Company Equityholder is entitled, and (b) the denominator of which is Aggregate Closing Consideration (for this purpose, without
reduction for the Escrow Amount, the Company Equityholder Representative Expense Amount or any required withholding).

 
“Registrable Stock” has the meaning set forth in Section 6.7(a).
 
“Regulatory Approval” means any and all approvals, licenses, registrations, permits, notifications and authorizations (or waivers) of any Regulatory

Authority that are necessary for the manufacture, use, storage, import, transport, promotion, marketing, distribution, offer for sale, sale or other
commercialization of a Product in any country or jurisdiction.

 
“Regulatory Authority” has the meaning set forth in Section 3.17(b).
 
“Reporting Tail Endorsement” has the meaning set forth in Section 6.3(c).
 

97
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
“Required Stockholders” means holders of Company Stock that hold (or, following the Effective Time, that held, as of immediately prior to the

Effective Time), (a) a majority of the outstanding shares of Company Stock and (b) a majority of the outstanding shares of Company Series A Preferred Stock.
 
“S-3 Damages” has the meaning set forth in Section 6.7(g)(i).
 
“SEC” means the Securities and Exchange Commission.
 
“Securities Act” shall mean the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder, as the same may be amended

from time to time.
 
“Series A Original Issue Price” has the meaning set forth in Section 1 of Part B of Article FOURTH of the Company Certificate of Incorporation, as

calculated on a per share basis as of the Effective Time and set forth on the Closing Payment Certificate (for the avoidance of doubt, to be paid in cash and
shares of Buyer Common Stock as provided herein and in the Allocation Schedule).

 
“Straddle Period” means any taxable period that begins on or before the Closing Date and ends after the Closing Date.
 
“Subsidiary” means, with respect to any party, any corporation, partnership, trust, limited liability company or other non-corporate business enterprise

in which such party (or another Subsidiary of such party) holds stock or other ownership interests representing (a) more than 50% of the voting power of all
outstanding stock or ownership interests of such entity or (b) the right to receive more than 50% of the net assets of such entity available for distribution to the
holders of outstanding stock or ownership interests upon a liquidation or dissolution of such entity.

 
“Surviving Corporation” means the Company, as the surviving corporation in the Merger.
 
“Tax” or “Taxes” means all taxes, charges, fees, levies or other similar assessments or liabilities in the nature of a tax, including all U.S. federal, state,

local or non-U.S. income, gross receipts, corporation, net worth, environmental, capital gains, documentary, recapture, recording, profits, severance, stamp,
occupation, customs duties, ad valorem, premium, value-added, alternative minimum, excise, real property, personal property, sales, use, services, transfer,
withholding, social security, employment, unemployment, escheat, payroll, franchise, estimated taxes or other tax, governmental fee, governmental assessment
or governmental charge of any kind whatsoever and denominated by any name whatsoever imposed by any Governmental Entity, whether computed on a
separate, consolidated, unitary or combined basis or in any other manner, whether or not disputed, and including any interest, penalties or additions to tax
imposed with respect thereto.

 
“Tax Returns” means all reports, returns, declarations, statements, claim for refund, information return, or other document, including any schedules or

attachments thereto, filed or required to be filed in connection with the determination, assessment or collection of any Tax of any party or the administration of
any Laws relating to Taxes.
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“Third-Party Abbreviated Approval Product” means a third party product that is a multicomponent mixture of 2-hydroxypropyl-beta-cyclodextrins as

its sole active ingredient that is either (a) in a non-intrathecal formulation for which Regulatory Approval has been obtained in the applicable country for treating
Niemann-Pick Disease, Type C or for one or more other indications for which published clinical data demonstrating its efficacy for treating neurological
symptoms of Niemann-Pick Disease, Type C is available, or (b) in an intrathecal formulation for which Regulatory Approval has been obtained in the applicable
country for treating Niemann-Pick Disease, Type C or an indication other than Niemann-Pick Disease, Type C; provided that such third party product is
approved through an abbreviated product approval pathway in which the third party or applicable regulatory authority relies in whole or in part, for purposes of
seeking or granting such approval, on the Regulatory Approval of a Product or data submitted in support of the Regulatory Approval of a Product, such as 505(j)
or 505(b)(2) of the FDA Act or Articles 10(1) and 10(2) of Directive 2001/83/EC, or their successor or equivalent regulations, in the United States, European
Union or other countries or territories.

 
“Third-Party Action” means any claim or the commencement of any action, suit or proceeding relating to a third party claim for which indemnification

may be sought by an Indemnified Party.
 
“Third-Party Claim Notice” means a written notification of the commencement of any Third-Party Action.
 
“Third-Party Intellectual Property” means Intellectual Property which the Company or any of its Subsidiaries is licensed under, or granted an option to

obtain a license under, excluding generally commercially available, off-the-shelf software programs with an annual cost of less than $25,000.
 
“Transaction Payroll Taxes” means any employment or payroll Taxes, whether payable by the Buyer, the Company or any of its Subsidiaries with

respect to any change in control payments or other bonuses or other compensatory payments to employees of the Company or any of its Subsidiaries in
connection with the transactions contemplated by this Agreement that are paid before, on or by and including the second payroll period occurring after, the
Closing Date.

 
“Transitory Subsidiary” has the meaning set forth in the first paragraph of this Agreement.
 
“Unpaid Company Transaction Expenses” means, in each case to the extent such costs and expenses shall not have been paid in full as of immediately

prior to the Effective Time, (a) all third-party costs and expenses of the Company incurred in connection with the negotiation, preparation and execution of this
Agreement and the consummation of the transactions contemplated hereby including fees payable to Leerink Partners LLC and Wilmer Cutler Pickering Hale
and Dorr LLP, (b) all bonuses (including any liabilities of the Company and its Subsidiaries with respect to any retention or “stay” bonus), change of control,
severance or similar payment obligations that become due and payable, without the occurrence of any other event, by the Company or any of its Subsidiaries in
connection with the consummation of the transactions contemplated hereby, (c) all Transaction Payroll Taxes, including in connection with the payments
described in clause (b) above and payments to holders of Company Options and Company Restricted Stock Awards contemplated hereby, and (d) the premium
and any other costs or expenses payable in connection with the Reporting Tail Endorsement.
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“Valid Claim” means a claim of any issued and unexpired United States or foreign patent or patent application which shall not have been abandoned,

revoked, withdrawn, cancelled or disclaimed, nor held invalid or unenforceable by a court of competent jurisdiction or other Governmental Entity of competent
jurisdiction in an unappealed or unappealable decision or admitted to be invalid or unenforceable through reissue, re-examination or disclaimer or otherwise.

 
“Voucher” means a priority review voucher issued by the FDA or otherwise under the authority of the United States Department of Health and Human

Services to Buyer or its Affiliate(s) as the sponsor of a rare pediatric disease or neglected tropical disease product application related to the Products, that entitles
the holder of such voucher to priority review of a single human drug application submitted under Section 505(b)(1) or 505(b)(2) of the FDA Act or Section
351(a) of the United States Public Health Service Act, as further defined in the FDA Act.

 
“Written Consent” means the Company Stockholder Approval obtained pursuant to executed written consents of the Company’s stockholders in lieu of

a meeting executed by each Key Stockholder, adopting this Agreement and approving the Merger and the other transactions contemplated hereby.
 

ARTICLE XI

MISCELLANEOUS
 

11.1          Notices. All notices and other communications hereunder shall be in writing and shall be deemed duly delivered (i) one (1) Business Days
after being sent by registered or certified mail, return receipt requested, postage prepaid, (ii) one (1) Business Day after being sent for next Business Day
delivery, fees prepaid, via a reputable nationwide overnight courier service or (iii) on the date (or, the first Business Day following such receipt if the date of
such receipt is not a Business Day) of transmission by e-mail, subject to confirmation of receipt other than by means of automated reply, which the recipient
shall provide promptly upon receipt (it being understood that notice shall be deemed effective on the date (or first Business Day) following transmission
regardless of whether confirmation of receipt is provided on a subsequent date), in each case to the intended recipient as set forth below, provided that notices to
the Company Equityholder Representative shall be delivered solely via facsimile or transmission by e-mail, subject to confirmation of receipt of such e-mail:

 
(a)            if to the Buyer or the Transitory Subsidiary or (after the Effective Time) the Surviving Corporation, to:

 
Sucampo Pharmaceuticals, Inc.
805 King Farm Boulevard, Suite 550
Rockville, MD 20850
Attention: General Counsel
E-mail: N/A
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with a copy to:
 
Cooley LLP
4401 Eastgate Mall
San Diego, California 92121-1909
Attention: Barbara Borden

Christian Plaza
E-mail:       bborden@cooley.com

cplaza@cooley.com
 

(b)           if (prior to the Effective Time) to the Company, to:
Vtesse Inc.
910 Clopper Road, Suite 220S
Gaithersburg, MD 20878
Attention: Ben Machielse, CEO
E-mail: ben@vtessepharma.com
 
with a copy to:
 
Wilmer Cutler Pickering Hale and Dorr LLP
60 State Street
Boston, Massachusetts 02109
Attention: Steven D. Singer

Gary R. Schall
E-mail: steven.singer@wilmerhale.com

gary.schall@wilmerhale.com
 

(c)           if to any Company Equityholder or the Company Equityholder Representative, to:
 

Fortis Advisors LLC
Attention: Notice Department
Facsimile No.: (858) 408-1843
E-mail: notices@fortisrep.com

 
Any party to this Agreement may change the address to which notices and other communications hereunder are to be delivered by giving the other

parties to this Agreement notice in the manner herein set forth.
 
11.2          Entire Agreement. This Agreement (including the Company Disclosure Schedule and the Exhibits hereto and the documents and instruments

referred to herein that are to be delivered at the Closing) constitutes the entire agreement among the parties to this Agreement and supersedes any prior
understandings or agreements by or among the parties hereto, or any of them, written or oral, with respect to the subject matter hereof, and the parties hereto
specifically disclaim reliance on any such prior understandings or agreements to the extent not embodied in this Agreement; provided that the Confidentiality
Agreement shall remain in effect in accordance with its terms.
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11.3          No Third-Party Beneficiaries. Except for the parties hereto, this Agreement is not intended to, and shall not, confer upon any other Person

any rights or remedies hereunder, except for (a) the Company Indemnified Parties, who shall be third-party beneficiaries of Section 6.3, and (b) the Buyer
Indemnified Parties, for purposes of Article VIII.

 
11.4          Assignment. Neither this Agreement nor any of the rights, interests or obligations under this Agreement may be assigned or delegated, in

whole or in part, by operation of Law or otherwise by any of the parties hereto without the prior written consent of the other parties, and any such assignment
without such prior written consent shall be null and void, except that the Buyer or the Transitory Subsidiary may transfer or assign its rights and obligations
under this Agreement, in whole or from time to time in part, (a) to one (1) or more of their Affiliates; provided, that such transfer or assignment shall not relieve
the Buyer or the Transitory Subsidiary of its primary liability for its obligations hereunder or enlarge, alter or change any obligation of any other party hereto or
due to the Buyer or the Transitory Subsidiary or (b) in connection with a Product Line Sale. Subject to the preceding sentence, this Agreement shall be binding
upon, inure to the benefit of, and be enforceable by, the parties hereto and their respective successors and permitted assigns.

 
11.5          Severability. Any term or provision of this Agreement that is invalid or unenforceable in any situation in any jurisdiction shall not affect the

validity or enforceability of the remaining terms and provisions hereof or the validity or enforceability of the offending term or provision in any other situation
or in any other jurisdiction. If the final judgment of a court of competent jurisdiction declares that any term or provision hereof is invalid or unenforceable, the
parties hereto agree that the court making such determination shall have the power to limit the term or provision, to delete specific words or phrases, or to
replace any invalid or unenforceable term or provision with a term or provision that is valid and enforceable and that comes closest to expressing the intention of
the invalid or unenforceable term or provision, and this Agreement shall be enforceable as so modified. In the event such court does not exercise the power
granted to it in the prior sentence, the parties hereto agree to negotiated in good faith to replace such invalid or unenforceable term or provision with a valid and
enforceable term or provision that will achieve, to the extent possible, the economic, business and other purposes of such invalid or unenforceable term.

 
11.6          Counterparts and Signature. This Agreement may be executed in counterparts, each of which shall be deemed an original but all of which

together shall be considered one (1) and the same agreement and shall become effective when counterparts have been signed by each of the parties hereto and
delivered to the other parties, it being understood that all parties need not sign the same counterpart. This Agreement may be executed and delivered by facsimile
or by an electronic scan delivered by electronic transmission.
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11.7          Interpretation. Except where expressly stated otherwise in this Agreement, the following rules of interpretation apply to this Agreement: (a)

“include,” “includes” and “including” are not limiting; (b) “hereof,” “hereto,” “hereby,” “herein” and “hereunder” and words of similar import when used in this
Agreement refer to this Agreement as a whole and not to any particular provision of this Agreement; (c) “date of this Agreement” refers to the date set forth in
the initial caption of this Agreement; (d) “extent” in the phrase “to the extent” means the degree to which a subject or other thing extends, and such phrase does
not mean simply “if”; (e) the descriptive headings and table of contents included herein are included for convenience only and shall not affect in any way the
meaning or interpretation of this Agreement or any provision hereof; (f) definitions contained in this Agreement are applicable to the singular as well as the
plural forms of such terms; (g) references to a contract or agreement mean such contract or agreement as amended or otherwise supplemented or modified from
time to time; (h) references to a Person are also to its permitted successors and assigns; (i) references to an “Article,” “Section,” “Exhibit” or “Schedule” refer to
an Article or Section of, or an Exhibit or Schedule to, this Agreement; (j) references to “$” or otherwise to dollar amounts refer to the lawful currency of the
United States; (k) references to a federal, state, local or foreign statute or Law include any rules, regulations and delegated legislation issued thereunder; and (l)
references to accounting terms used and not otherwise defined herein have the meaning assigned to them under GAAP, applied on a basis consistent with the
application thereof in the financial statements of the applicable Person. When reference is made in this Agreement to information that has been “made available”
to the Buyer, that shall include information that was (i) contained in the Company’s electronic data room no later than 5:00 p.m., Eastern time, on the second
Business Day prior to the date of this Agreement or (ii) set forth on Schedule 11.7. The language used in this Agreement shall be deemed to be the language
chosen by the parties hereto to express their mutual intent, and no rule of strict construction shall be applied against any party hereto. No summary of this
Agreement prepared by any party shall affect the meaning or interpretation of this Agreement. If any date on which a party is required to make a payment or a
delivery pursuant to the terms hereof is not a Business Day, then such party shall make such payment or delivery on the next succeeding Business Day. Time
shall be of the essence in this Agreement.

 
11.8          Governing Law; Waiver of Jury Trial. This Agreement shall be governed by and construed in accordance with the internal Laws of the State

of Delaware without giving effect to any choice or conflict of Law provision or rule (whether of the State of Delaware or any other jurisdiction) that would cause
the application of Laws of any jurisdictions other than those of the State of Delaware. Each of the parties irrevocably waives the right to trial by jury in
connection with any matter based upon or arising out of this Agreement or the transactions contemplated hereby.

 
11.9          Remedies.

 
(a)                Except as otherwise provided in Section 8.5(e) with respect to the period from and after the Closing, any and all remedies herein

expressly conferred upon a party will be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by Law or equity upon such party,
and the exercise by a party of any one (1) remedy will not preclude the exercise of any other remedy.
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(b)               The parties hereto agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not

performed in accordance with their specific terms or were otherwise breached. It is accordingly agreed that the parties shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement, in each case without posting a bond or
undertaking, this being in addition to any other remedy to which they are entitled at Law or in equity. Each of the parties agrees that it will not oppose the
granting of an injunction, specific performance and other equitable relief on the basis that (i) the party seeking such remedy has an adequate remedy at Law or
(ii) an award of specific performance is not an appropriate remedy for any reason at Law or equity.

 
11.10      Submission to Jurisdiction. Each of the parties to this Agreement (a) consents to submit itself to the exclusive personal jurisdiction of the

Court of Chancery of the State of Delaware, New Castle County, or, if that court does not have jurisdiction, a federal court sitting in Wilmington, Delaware in
any action or proceeding arising out of or relating to this Agreement or any of the transactions contemplated by this Agreement, (b) agrees that all claims in
respect of such action or proceeding may be heard and determined in any such court, (c) agrees that it shall not attempt to deny or defeat such personal
jurisdiction by motion or other request for leave from any such court and (d) agrees not to bring any action or proceeding arising out of or relating to this
Agreement or any of the transactions contemplated by this Agreement in any other court. Each of the parties hereto waives any defense of inconvenient forum to
the maintenance of any action or proceeding so brought and waives any bond, surety or other security that might be required of any other party with respect
thereto. Any party hereto may make service on another party by sending or delivering a copy of the process to the party to be served at the address and in the
manner provided for the giving of notices in Section 11.1. Nothing in this Section 11.10, however, shall affect the right of any party to serve legal process in any
other manner permitted by Law.

 
11.11      Disclosure Schedules. The Company Disclosure Schedule and the Buyer Disclosure Schedule shall be arranged in Sections corresponding to

the numbered sections and subsections contained in Article III and Article IV, respectively, or other relevant Sections of this Agreement, and the disclosure in
any section of the Company Disclosure Schedule or Buyer Disclosure Schedule shall qualify (a) the corresponding Section of this Agreement and (b) the other
Sections of this Agreement to the extent that it is reasonably apparent from a reading of such disclosure that it also qualifies or applies to such other Sections.
The inclusion of any information in the Company Disclosure Schedule or Buyer Disclosure Schedule shall not be deemed to be an admission or
acknowledgment, in and of itself, that such information is required by the terms hereof to be disclosed, is material or is outside the ordinary course of business.

 
11.12      Waiver of Conflicts Regarding Representation; Non-Assertion of Attorney-Client Privilege.

 
(a)                Effective as of the Closing, the Buyer hereby waives and agrees not to assert, and the Buyer agrees to cause the Surviving

Corporation and each of its Subsidiaries to waive and not to assert, any conflict of interest arising out of or relating to any representation after the Closing (any
“Post-Closing Representation”) of the Company Equityholder Representative, any Company Equityholder, any of their respective Affiliates or any officer,
employee or director of the Company Equityholder Representative, any Company Equityholder, the Company or any of its Subsidiaries (any such Person, a
“Designated Person”) in any matter involving this Agreement or any agreement, certificate, instrument or other document executed or delivered pursuant to this
Agreement or any transaction contemplated hereby or thereby (including any litigation, arbitration, mediation or other proceeding and including any matter
regarding the negotiation, execution, performance or enforceability hereof or thereof) by Wilmer Cutler Pickering Hale and Dorr LLP and any other legal
counsel currently representing any Designated Person in connection with this Agreement or any agreement, certificate, instrument or other document executed or
delivered pursuant to this Agreement or any transaction contemplated hereby or thereby (including the negotiation, execution or performance hereof or thereof)
(the “Current Representation”).
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(b)               Effective as of the Closing, the Buyer hereby agrees not to control or assert, and the Buyer agrees to cause the Surviving

Corporation and each of its Subsidiaries not to control or assert, any attorney-client privilege, work product protection or other similar privilege or protection
applicable to any communication between any legal counsel and any Designated Person during the Current Representation in connection with any Post-Closing
Representation, including in connection with a dispute with the Buyer, the Surviving Corporation or any of their respective Affiliates (including, after the
Closing, the Company and each of its Subsidiaries), it being the intention of the parties hereto that, notwithstanding anything to the contrary in Section 1.3 or
Section 259 of the DGCL, all rights of any Person under or with respect to such attorney-client privilege, work product protection or other similar privilege or
protection, including the right to waive, assert and otherwise control such attorney-client privilege, work product protection or other similar privilege or
protection, shall be (and are hereby) transferred to or retained by (as applicable), and vested solely in, such Designated Person.

 
 

[Remainder of page intentionally left blank]
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IN WITNESS WHEREOF, the Buyer, the Transitory Subsidiary and the Company have caused this Agreement to be signed by their respective officers

thereunto duly authorized as of the date first written above.
 
 

SUCAMPO PHARMACEUTICALS, INC.
 
By:    /s/ Peter Greenleaf 

Name: Peter Greenleaf
Title: Chairman and Chief Executive Officer

 
SABER MERGER SUB, INC.
 
By:    /s/ Peter Pfreundschuh 

Name: Peter Pfreundschuh
Title: Chief Financial Officers

 
VTESSE INC.
 
By:    /s/ Ben Machielse 

Name: Ben Machielse
Title: President & CEO

 
 
 

FORTIS ADVISORS LLC,
solely in such Person’s capacity as the
COMPANY EQUITYHOLDER REPRESENTATIVE
 
By:    /s/ Richard Fink 

Name: Richard Fink
Title: Managing Director
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OMITTED ATTACHMENTS TO THE ASSET PURCHASE AGREEMENT

 
The schedules and certain exhibits to the Agreement and Plan of Merger have been omitted pursuant to Item 601(b)(2) of Regulation S-K. Sucampo hereby

undertakes to provide to the Securities and Exchange Commission copies of such documents upon request; provided, however, that Sucampo reserves the right
to request confidential treatment for portions of any such documents.

 
 

Exhibit A Form of Written Consent
Exhibit B-1 Form of Optionholder Notice
Exhibit B-2 Form of Option Cancellation Agreement
Exhibit C-1 Illustrative Closing Cash Consideration Statement
Exhibit C-2 Illustrative Allocation Schedule
Exhibit D Form of Information Statement
Exhibit E Form of Certificate of Merger
Exhibit F Form of Escrow Agreement
Exhibit G-1 Form of Investor Questionnaire
Exhibit G-2 Form of Letter of Transmittal
Exhibit G-3 Form of Lock-Up Agreement
Schedule 1.1(b) Key Stockholders
Schedule 2.8(b) Current Phase 3 Clinical Trial
Schedule 7.1(g) Required Consents
Schedule 11.7 Additional Disclosures
 
Company Disclosure Schedule
Buyer Disclosure Schedule
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Exhibit A
 

Form of Written Consent
 

[Omitted pursuant to Item 601(b)(2) of Regulation S-K]
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Exhibit B-1
 

Form of Optionholder Notice
 

[Omitted pursuant to Item 601(b)(2) of Regulation S-K]
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Exhibit B-2
 

Form of Option Cancellation Agreement
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OPTION CANCELLATION AGREEMENT
 
This OPTION CANCELLATION AGREEMENT (this “Cancellation Agreement”) is made and entered into as of , 2017, by and among SUCAMPO
PHARMACEUTICALS, INC., a Delaware corporation (“Buyer”), VTESSE INC., a Delaware corporation (the “Company”), and the undersigned holder of
Company Options (the “Optionholder”). Terms not otherwise defined herein shall have the respective meanings ascribed to them in the Merger Agreement (as
defined below). If the terms of this Cancellation Agreement conflict in any way with the provisions of the Merger Agreement, then the provisions of the
Merger Agreement shall control.
 

RECITALS
 

A.                The Optionholder has executed and delivered this Cancellation Agreement in connection with that certain Agreement and Plan of
Merger, dated as of March 31, 2017, by and among Buyer, SABER MERGER SUB, INC., a Delaware corporation and a wholly-owned subsidiary of Buyer
(“Transitory Subsidiary”), the Company and FORTIS ADVISORS LLC, as the Company Equityholder Representative (the “Company Equityholder
Representative”) (the “Merger Agreement”), pursuant to which Transitory Subsidiary will merge with and into the Company (the “Merger”) with the
Company to survive the Merger and become a wholly-owned subsidiary of Buyer. A copy of the Merger Agreement is attached hereto as Exhibit A.

 
 

B.                 The Optionholder desires to agree to be bound by the terms of the Merger Agreement applicable to Optionholders, including the escrow
and indemnification provisions of the Merger Agreement and the provisions regarding the appointment of the Company Equityholder Representative pursuant
to the authority granted therein, in accordance with the terms of the Merger Agreement.

 
C.                 The Optionholder understands and acknowledges that the Company, Transitory Subsidiary and Buyer are entitled to rely on (i) the truth

and accuracy of the Optionholder’s representations contained herein and (ii) Optionholder’s performance of the obligations set forth herein.
 

AGREEMENT
 

1.                  Cancellation of Options. The Optionholder hereby acknowledges and agrees that, pursuant to the Merger Agreement, and in
accordance with (x) the Option Agreement (as defined on the attached “Schedule of Ownership”) and (y) the 2014 Stock Incentive Plan of the Company (as
amended from time to time, the "Stock Incentive Plan"), as of the Effective Time: (i) the Options (as defined below) will be cancelled and converted into the
right to receive certain Consideration (as defined below) from the Company, and (ii) the Options will cease to exist and will be automatically cancelled and
retired and the Optionholder will cease to have any rights with respect thereto other than the right to receive such Consideration, without interest. Pursuant to
the Merger Agreement, receipt of such Consideration by the Optionholder with respect to such Options is subject to the receipt by the Company of this
Cancellation Agreement.
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2.                  Consideration. The Optionholder hereby acknowledges termination of, and surrenders for cancellation to the Company, all of the

Optionholder's rights, title, and interest in and to the outstanding, unexercised stock options granted to the Optionholder to purchase shares of the Company's
Common Stock under the Stock Incentive Plan, as identified on the attached Schedule of Ownership (the "Options"), effective as of the Effective Time and in
exchange for cash and/or shares of Buyer Common Stock, which shall be calculated and payable as provided in Section 2.5 of the Merger Agreement (the
"Consideration"). The Optionholder further acknowledges that certain portions of the Consideration are contingent upon the achievement of Company
performance metrics and other contingencies and that the Optionholder may not receive any additional consideration after the consummation of the Merger.
The Consideration shall be subject to any applicableAt any time after withholding and/or taxes. If, however, the Merger is not consummated for any reason,
the Options will not be cancelled, the vesting, if any, of the Options will not accelerate, the Consideration will not be paid and this Cancellation Agreement
will be of no force or effect.

 
3.                  Acknowledgment of Specified Documents. The Optionholder hereby acknowledges and agrees that (i) the Optionholder has received

a copy of the Optionholder Notice (collectively with this Cancellation Agreement, the "Specified Documents") and has reviewed and understands the matters
set forth therein and (ii) the Optionholder has been urged to and has been given the opportunity to consult with its own legal and tax advisors regarding the
legal and tax consequences of the transactions contemplated by the Merger Agreement. In addition, the Optionholder acknowledges and agrees that by
execution and delivery of this Cancellation Agreement, the Optionholder agrees to be bound and obligated by the terms of the Merger Agreement in the
capacity of an Optionholder to the same extent as if he or she were an original party thereto and further agrees to perform the obligations of an Optionholder
thereunder. In the event of any inconsistency between the terms of this Cancellation Agreement and the terms of the Merger Agreement, the Merger
Agreement shall control.

 
4.                  Payments. The Consideration shall be paid to the Optionholder by the Buyer at the same time as applicable to other Optionholders

under and in accordance with the Merger Agreement through the payroll of the Buyer (or the Surviving Corporation) or its Subsidiaries irrespective of
whether the Optionholder has ceased to be an employee of the Company by the date of payment.

 
5.                  Waivers. The Optionholder hereby waives all requirements under the Options in respect of (i) any and all notices required to be given

in connection with the transactions contemplated by the Merger Agreement prior to the date hereof, whether pursuant to the Merger Agreement, any of the
other documents contemplated thereby, the Stock Incentive Plan, the Option Agreement, any other agreement to which the Optionholder is a party or the
certificate of incorporation or bylaws of the Company, (ii) any and all of the Optionholder's rights under each of the agreements to which it is a party with the
Company or its Affiliates relating to its direct ownership of securities issued by the Company, whether or not written, including the Option Agreement and the
Stock Incentive Plan, but not including any continuing rights, if any, under the Merger Agreement, and (iii) all claims based upon or arising from the
Optionholder's ownership of the Options, but not including any continuing rights, if any, under the Merger Agreement.
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6.                     Indemnification Obligations and Joinder to Merger Agreement.

 
(a)                Escrow and Indemnification Obligations. The Optionholder hereby acknowledges that the Optionholder has read and

understands the Merger Agreement, including Article II and Article VIII of the Merger Agreement with respect to the payment arrangements, the Escrow
Fund, the Company Equityholder Representative Expense Amount, the Illustrative Allocation Statement, the determination of the number of shares of Buyer
Common Stock to be issued, conditions and provisions relating to the receipt and transfer of Buyer Common Stock, conditions and provisions relating to the
receipt and transfer of Future Contingent Payments (including provisions related to opting into a potential sale of rights to Future Contingent Payments),
indemnification obligations of the Optionholder and other matters set forth therein, in each case described therein.

 
(b)               Appointment of Company Equityholder Representative. The Optionholder hereby acknowledges the appointment of the

Company Equityholder Representative as set forth in Section 2.4 of the Merger Agreement and hereby agrees to and ratifies such appointment in all respects.
 

(c)                Joinder. The Optionholder agrees that by the execution and delivery of this Cancellation Agreement, the Optionholder shall
be, and hereby agrees to be, bound by Article II and Article VIII (and the defined terms in Article X relating thereto) of the Merger Agreement solely to the
extent such articles are applicable to such Optionholder, as if a signatory to the Merger Agreement, and the Optionholder shall comply with, and be subject to,
all of the terms, conditions, covenants, agreements and obligations applicable to such Optionholder set forth in Article II and Article VIII of the Merger
Agreement.

 
7.                      Acknowledgment of Escrow Obligations, Expense Amount Obligations, Future Contingent Consideration and Distribution of

Proceeds. The Optionholder understands, agrees to and acknowledges the following:
 

(a)                On the Closing Date, Buyer shall deliver to the Escrow Agent, as a contribution to the Escrow Fund, the Escrow Amount (in an
aggregate amount of $ [****]), which shall serve as partial security for the Optionholder’s Pro Rata Share of the indemnification obligations of the Company
Equityholders pursuant to Article VIII of the Merger Agreement and obligations of the Company Equityholders with respect to the Final Closing Cash
Consideration Adjustment pursuant to Section 2.6(b)(iv) of the Merger Agreement.

 
(b)               On the Closing Date, Buyer shall deliver to the Company Equityholder Representative the Company Equityholder

Representative Expense Amount (in an aggregate amount of $[****]), which shall serve as a partial source of payment for expenses incurred by the Company
Equityholder Representative pursuant to Section 2.4 of the Merger Agreement and for the possible funding of the Foundation (as defined below) as set forth
in Section 9(f) of this Agreement.
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(c)                The receipt of the Future Contingent Payments by the Optionholder, if any, including any Final Closing Cash Consideration
Adjustment, any portion of the Escrow Fund, any Company Equityholder Representative Account Payment, any Earn-Out Consideration and any Priority
Review Voucher Payment, are not guaranteed and shall be subject to the terms and conditions set forth in the Merger Agreement and are subject to setoff
pursuant to Section 8.9 of the Merger Agreement with respect to the Optionholder’s Pro Rata Share of the indemnification obligations under Article VIII of
the Merger Agreement and to the extent provided in Section 2.6(b)(iv) of the Merger Agreement with respect to the Optionholder’s Pro Rata Share of the
Final Closing Cash Consideration Adjustment.

 
(d)               The Optionholder shall be entitled to the Optionholder’s share of any Future Contingent Payments, if any, in the proportions

described in the Allocation Schedule and only as and when such amount or amounts are payable to the Optionholder in accordance with the provisions of the
Merger Agreement and the Escrow Agreement.

 
(e)                Notwithstanding the provisions of Section 2.9(a) and (b) of the Merger Agreement, the Optionholder shall not (A) subject to

the next following sentence be able to transfer his or her rights to any payments under the Merger Agreement whether pursuant to Section 2.9 or
otherwise and (B) have an election whether to become a Participating Equityholder in the transfer of any payments under the Merger Agreement.
The Optionholder shall become a Participating Equityholder upon the determination of the Company Equityholder Representative that there will be
an Earn-Out Sale, provided that Company Stockholders that owned a majority of the voting power of the outstanding capital stock of the Company
immediately prior to the Effective Time become Participating Equityholders in such Earn-Out Sale.

 
8.                  Representations and Warranties of the Optionholder. The Optionholder represents and warrants to the Company and the Buyer that

the statements contained in this Section 8 are true and correct as of the date hereof:
 

(a)                Ownership of Options. The Optionholder is the sole record, legal and beneficial owner of all of the outstanding Options set
forth on the Schedule of Ownership, free and clear of all Liens, other than Permitted Liens pursuant to agreements between the Optionholder and the
Company and pursuant to applicable securities laws. The Optionholder has not granted any rights to purchase any interests of any kind in such Options to any
other Person. All ownership information set forth on the Schedule of Ownership is accurate and complete.

 
(b)               Authority; Binding Nature of Agreement. The Optionholder has the legal capacity to enter into and perform its obligations

under the terms of this Cancellation Agreement. The Optionholder has duly executed and delivered this Cancellation Agreement and (assuming the due
authorization, execution and delivery of this Cancellation Agreement by Buyer) this Cancellation Agreement constitutes a legal, valid and binding obligation
of the Optionholder.
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(c)                No Conflict. Neither the execution of this Cancellation Agreement by the Optionholder nor the consummation of the
transactions contemplated hereby will result in a breach or violation of (i) the terms of any agreement by which the Optionholder is bound or (ii) any decree,
judgment, order or Law now in effect of any court or other Governmental Entity applicable to the Optionholder.

 
(d)               Non-Contravention; Consents. No consent, notice, waiver, approval, order or authorization of, or registration, declaration or

filing with, any Governmental Entity or any third party, including a party to any contract with the Optionholder, is required by or with respect to the
Optionholder in connection with the execution and delivery of this Cancellation Agreement by the Optionholder or the consummation of the transactions
contemplated hereby except for such consents, notices, waivers, approvals, orders, authorizations, registrations, declarations and filings as may be required
under applicable securities laws or that the Optionholder has obtained.

 
(e)                Legal Proceedings; Orders. There is no pending action, suit, proceeding, claim, arbitration or investigation, and, to the

Optionholder’s actual knowledge, no Person has threatened to commence any action, suit, proceeding, claim, arbitration or investigation against the
Optionholder that challenges, or that would reasonably be expected to have the effect of preventing, delaying, making illegal or otherwise interfering with, the
Merger or any of the other transactions contemplated by the Merger Agreement.

 
9. Additional Agreements and Acknowledgments.

 
(a)                Reliance. The Optionholder acknowledges that the Company, Buyer and Transitory Subsidiary will rely, and are entitled to

rely, on (a) the truth and accuracy of the Optionholder’s representations and warranties set forth herein and (b) the Optionholder’s agreement to perform the
obligations of the Optionholder set forth herein.

 
(b)               Advisors. The Optionholder confirms that he or she has had the opportunity to ask representatives of the Company questions

with regard to all the agreements, consents and other provisions in this Cancellation Agreement. The Optionholder also confirms that he or she has had a
reasonable time and opportunity to consult with his or her financial, legal, tax and other advisors, if desired, before signing this Cancellation Agreement.

 
(c)                Disclosure. The Optionholder hereby agrees that all confidential and non- public information of the Company obtained by

Optionholder before or after the Effective Time, and including all confidential and non-public information provided to the Optionholder by the Company
Equityholder Representative, as well as the terms of this Cancellation Agreement, the Merger Agreement and the transactions contemplated thereby, shall not
be disclosed by him or her to any third party; provided, however, that (i) the Optionholder may disclose such information or terms if required to do so by
applicable Law (provided that Optionholder, to the extent legally permitted, promptly notifies Buyer and the Company Equityholder Representative in
advance of disclosing such information); (ii) the Optionholder may disclose such information to a Governmental Entity of competent jurisdiction or arbitrator
of competent jurisdiction in connection with any dispute or proceeding relating to this Cancellation Agreement, the Merger Agreement or any of the
transactions contemplated thereby; (iii) following any public announcement of the acquisition of the Company by Buyer, the Optionholder may disclose the
terms of the Merger Agreement that are disclosed by Buyer in such public announcement or any subsequent public filing; (iv) the Optionholder may disclose
such information or terms to the extent they become generally available to the public other than by virtue of a breach of this provision by the Optionholder or
its Affiliates; and (v) the Optionholder may disclose such information or terms to his or her professional advisers , in each case, who: (i) need to know such
information; and (ii) agree to keep it confidential and are subject to confidentiality obligations no less restrictive than those contained in this Cancellation
Agreement. The Optionholder shall be responsible for any breach of this Section 9(c) by any foregoing Persons as if such Person were a party hereto.

 

115
 

Confidential and Proprietary 
CONFIDENTIAL TREATMENT HAS BEEN REQUESTED FOR PORTIONS OF THIS EXHIBIT. THE COPY FILED HEREWITH OMITS THE

INFORMATION SUBJECT TO A CONFIDENTIALITY REQUEST. OMISSIONS ARE DESIGNATED [***]. A COMPLETE VERSION OF THIS EXHIBIT
HAS BEEN FILED SEPARATELY WITH THE SECURITIES AND EXCHANGE COMMISSION.

 



 
 

(d)               Transfer and Encumbrance. Between the date of the Merger Agreement and the Effective Time, and other than as set forth in
the Merger Agreement, the Optionholder agrees not to transfer, sell, exchange, pledge or otherwise dispose of or encumber any of the Options.

 
(e)                No Limitation on Actions of Optionholder as Director or Officer. In the event the Optionholder is a director of the

Company, nothing in this Section 9 is intended or shall be construed to require the Optionholder not to take any action, or in any way limit, any action that the
Optionholder may take, to discharge the Optionholder’s fiduciary duties as a director or officer of the Company; provided that this Section 9(e) shall not be
construed to expand the Company’s or such Optionholder’s rights under Section 11(c) or any provision of the Merger Agreement.

 
(f)                Establishment of Foundation. The Optionholder approves (i) the Company entering into a Memorandum of Understanding

with Buyer pursuant to which the Company and Buyer propose to consider establishing a charitable foundation (the “Foundation”) with the objective of
providing financial support for the foundational research and development of (1) tools and techniques that support future drug development for Niemann-
Pick Disease, Type C, (2) tools and techniques for early diagnosis of Niemann-Pick disease, Type C, (3) understanding the disease and its impact through
patient registries and (4) other matters as may be discussed and agreed and (ii) the setting aside of $ [****] million in cash for the benefit of the Foundation
and the deposit of such cash amount in an escrow account to be administered by the Company Equityholder Representative under the guidance of the
Advisory Group.

 
10. Releases.

 
(a) [****].

 
(b) This release is conditioned upon the consummation of the Merger as contemplated in the Merger Agreement, and shall become null and

void, and shall have no effect whatsoever, without any action on the part of any Person, upon termination of the Merger Agreement for any reason.
 

11.                 Miscellaneous Provisions.
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(a)                Notices. All notices and other communications hereunder shall be in writing and shall be deemed duly delivered (i) one (1)

Business Day after being sent by registered or certified mail, return receipt requested, postage prepaid, (ii) one (1) Business Day after being sent for next
Business Day delivery, fees prepaid, via a reputable nationwide overnight courier service or (iii) on the date (or, the first Business Day following such receipt
if the date of such receipt is not a Business Day) of transmission by e-mail, subject to confirmation of receipt other than by means of automated reply, which
the recipient shall provide promptly upon receipt (it being understood that notice shall be deemed effective on the date (or first Business Day) following
transmission regardless of whether confirmation of receipt is provided on a subsequent date), in each case to the intended recipient as set forth below:

 
i.              if to the Buyer or the Transitory Subsidiary or (after the Effective Time) the Surviving Corporation, to:

 
Sucampo Pharmaceuticals, Inc.
805 King Farm Boulevard, Suite 550
Rockville, MD 20850
Attention: General Counsel
E-mail: N/A
with a copy to:
Cooley LLP
4401 Eastgate Mall
San Diego, CA 92121-1909
Attention: Barbara Borden Christian Plaza
Email: bborden@cooley.com  cplaza@cooley.com

 
ii. if (prior to the Effective Time) to the Company, to:

 
Vtesse Inc.
910 Clopper Road, Suite 220S
Gaithersburg, MD 20878
Attention: Ben Machielse, CEO
E-mail: ben@vtessepharma.com
with a copy to:
Wilmer Cutler Pickering Hale and Dorr LLP 60
State Street
Boston, Massachusetts 02109
Attention: Steven D. Singer, Gary R. Schall
E-mail: Steven.Singer@wilmerhale.com
Gary.Schall@wilmerhale.com

 
 

iii.           if to Optionholder, at the address set forth below Optionholder’s signature on the signature page hereto.
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(b)               Interpretation. When a reference is made in this Cancellation Agreement to Sections or Exhibits, such reference shall be to a

Section of or an Exhibit to this Cancellation Agreement unless otherwise indicated. The words “include,” “includes” and “including” when used herein shall
be deemed in each case to be followed by the words “without limitation.” The phrases “the date of this Cancellation Agreement,” “the date hereof,” and terms
of similar import, unless the context otherwise requires, shall be deemed to refer to the date first above written.

 
(c)                Specific Performance; Injunctive Relief. It is agreed that, in addition to any other remedies that may be available to Buyer

upon any such violation of this Cancellation Agreement, Buyer shall be entitled to seek to enforce such covenants and agreements by specific performance,
injunctive relief or by any other means available to Buyer at law or in equity.

 
(d)               Counterparts. This Agreement may be executed in counterparts, all of which shall be considered one and the same instrument

and shall become effective when one or more counterparts have been signed by each of the parties and delivered to the other parties hereto; it being
understood that all parties need not sign the same counterpart.

 
(e)                Entire Agreement; Nonassignability; Parties in Interest. This Agreement and the documents and instruments and other

agreements specifically referred to herein or delivered pursuant hereto or in connection with the Merger (including the Optionholder’s Investor Questionnaire,
and Lock-Up Agreement (if applicable), (i) constitute the entire agreement among the parties with respect to the subject matter hereof and supersede all prior
agreements and understandings, both written and oral, among the parties with respect to the subject matter hereof and (ii) are not intended to confer, and shall
not be construed as conferring, upon any person other than the parties hereto any rights or remedies hereunder. The provisions of this Cancellation Agreement
shall survive the Effective Time and the closing of the transactions contemplated by the Merger Agreement. Neither this Cancellation Agreement nor any of
the rights, interests, or obligations under this Cancellation Agreement may be assigned or delegated, in whole or in part, by operation of law or otherwise, by
either party without the prior written consent of the other party, and any such assignment or delegation that is not consented to shall be null and void, except
that the Buyer may assign this Cancellation Agreement to any direct or indirect wholly-owned subsidiary of the Buyer without the prior consent of the
Optionholder. Subject to the preceding sentence, this Cancellation Agreement shall be binding upon, inure to the benefit of, and be enforceable by, the parties
hereto and their respective successors and assigns. The Transitory Subsidiary is an express third party beneficiary of this Cancellation Agreement.

 
(f)                Amendment; Waiver. Subject to the provisions of applicable law, the parties hereto may amend this Cancellation Agreement

at any time pursuant to an instrument in writing signed on behalf of each of the parties hereto. At any time, any party hereto may, to the extent legally
allowed, waive any inaccuracies in the representations and warranties made to such party contained herein or in any document delivered pursuant hereto and
waive compliance with any of the agreements or conditions for the benefit of such party contained herein. Any agreement on the part of a party hereto to any
such waiver shall be valid only if set forth in an instrument in writing signed on behalf of such party. Without limiting the generality or effect of the preceding
sentence, no delay in exercising any right under this Cancellation Agreement shall constitute a waiver of such right, and no waiver of any breach or default
shall be deemed a waiver of any other breach or default of the same or any other provision in this Cancellation Agreement.
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(g)                Severability. In the event that any provision of this Cancellation Agreement, or the application thereof, becomes or is declared
by a court of competent jurisdiction to be illegal, void or unenforceable, the remainder of this Cancellation Agreement shall continue in full force and effect
and shall be interpreted so as reasonably to effect the intent of the parties hereto. The parties hereto further agree to use their commercially reasonable efforts
to replace such void or unenforceable provision of this Cancellation Agreement with a valid and enforceable provision that shall achieve, to the extent
possible, the economic, business and other purposes of such void or unenforceable provision.

 
(h)               Remedies Cumulative. Except as otherwise provided herein, any and all remedies herein expressly conferred upon a party

shall be deemed cumulative with and not exclusive of any other remedy conferred hereby, or by law or equity upon such party, and the exercise by a party of
any one remedy shall not preclude the exercise of any other remedy.

 
(i)                 Governing Law; Exclusive Jurisdiction; Waiver of Jury Trial. This Agreement shall be governed by and construed in

accordance with the laws of the State of Delaware without reference to such state’s principles of conflicts of law. Each of the parties hereto irrevocably
consents to the exclusive jurisdiction of any state or federal court located within the State of Delaware, in connection with any matter based upon or arising
out of this Cancellation Agreement or the matters contemplated herein, agrees that process may be served upon them in any manner authorized by the laws of
the State of Delaware for such persons and waives and covenants not to assert or plead any objection which they might otherwise have to such jurisdiction
and such process. Each of the parties hereto irrevocably waives the right to trial by jury in connection with any matter based upon or arising out of this
Cancellation Agreement or the transactions contemplated hereby.

 
(j)                 Additional Documents, Etc. Without limiting the generality or effect of the foregoing or any other obligation of the

Optionholder hereunder, the Optionholder hereby authorizes the Buyer to deliver a copy of this Cancellation Agreement to the Company and hereby agrees
that each of the Company and the Buyer may rely upon such delivery as conclusively evidencing the consents, waivers and terminations of the Optionholder
referred to in Section 9 and Section 10, in each case for purposes of all agreements and instruments to which such consents, waivers and/or terminations are
applicable or relevant.

 
(k)               Rules of Construction. The parties hereto agree that they have been (or have had the opportunity to be) represented by counsel

during the negotiation, preparation and execution of this Cancellation Agreement and, therefore, waive the application of any law, regulation, holding or rule
of construction providing that ambiguities in an agreement or other document shall be construed against the party drafting such agreement or document.
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(l)                 Effectiveness. To the extent the Merger Agreement is terminated for any reason prior to Closing, this Cancellation Agreement

shall immediately and automatically terminate upon termination of the Merger Agreement.
 

(m)             Spousal Consent. If applicable, and if required by the applicable Laws of a community property state, concurrently with the
execution and delivery of this Cancellation Agreement, the Optionholder shall deliver a copy of this Cancellation Agreement executed by the spouse of such
Optionholder.

 
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned have caused this Cancellation Agreement to be executed as of the              day of               , 2017.
 
OPTIONHOLDER:  IF OPTIONHOLDER'S SPOUSE MUST SIGN:*
   
By:   By:  

Signature  Signature
   
Name:   Name:  
 Print Name   Print Name
   
 
 

CONTACT INFORMATION
 
Address:   
   
   
   
   
Email:    
SSN:    
   
 
 
 
 
* If the Optionholder is married and holds Options jointly with the Optionholder's spouse, both the Optionholder and his or her spouse must sign this
Cancellation Agreement. The community property states are Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas and Washington.
 
 
 
 
Signature Page to Option Cancellation Agreement
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ACCEPTED AND AGREED:
 
COMPANY:   
   
VTESSE INC.   
   
By:                                          
Name:    
   
BUYER:   
   
SUCAMPO PHARMACEUTICALS, INC.   
   
By:    
Name:   
 
 
 
 
Signature Page to Option Cancellation Agreement
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SCHEDULE OF OWNERSHIP
 
The following sets forth the Optionholder's outstanding, unexercised stock options granted under the Stock Incentive Plan and the agreement(s) listed below
(the "Option Agreement"), as of the Closing Date.
 
 
OPTION AGREEMENT GRANT DATE EXERCISE PRICE OUTSTANDING OPTIONS (# OF SHARES)
    
 
 
 
 
 
 
______________________________________
[Optionholder]
 
 
 
 
 
 
 
 

[Schedule of Ownership to Option Cancellation Agreement]
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EXHIBIT A
AGREEMENT AND PLAN OF MERGER
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Exhibit C-1
 

Illustrative Closing Cash Consideration Statement
 

[Omitted pursuant to Item 601(b)(2) of Regulation S-K]
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Exhibit C-2 Illustrative Allocation Schedule
 

[Omitted pursuant to Item 601(b)(2) of Regulation S-K]
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Exhibit D
 

Form of Information Statement
 

[Omitted pursuant to Item 601(b)(2) of Regulation S-K]
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Exhibit E
 

Form of Certificate of Merger
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CERTIFICATE OF MERGER OF
 

SABER MERGER SUB, INC. WITH AND INTO
 

VTESSE INC.
 

April 3, 2017
 
Pursuant to Section 251 of the General Corporation Law of the State of Delaware (the “DGCL”), Vtesse Inc., a Delaware corporation, does hereby certify the
following information in connection with the merger of Saber Merger Sub, Inc., a Delaware corporation, with and into Vtesse Inc. (the “Merger”):
 

FIRST: The name and state of incorporation of each of the constituent corporations in the Merger (the “Constituent Corporations”) are as follows:
 
Name State of Incorporation
Vtesse Inc. Delaware
Saber Merger Sub, Inc. Delaware
 

SECOND: The Agreement and Plan of Merger, dated as of March 31, 2017, by and among Vtesse Inc., Sucampo Pharmaceuticals, Inc., a Delaware
corporation, Saber Merger Sub, Inc., and solely in such Person’s capacity as the representative of Vtesse Inc.’s equityholders, Fortis Advisors LLC (the
“Merger Agreement”), setting forth the terms and conditions of the Merger, has been approved, adopted, executed and acknowledged by each of the
Constituent Corporations in accordance with the requirements of Section 251 of the DGCL.
 

THIRD: The name of the surviving corporation in the Merger (the “Surviving Corporation”) shall be “Vtesse Inc.”
 

FOURTH: The certificate of incorporation of Vtesse Inc. as in effect immediately prior to the Merger shall be amended and restated in its entirety at
the effective time of the Merger as set forth in Exhibit A attached hereto and, as so amended and restated, shall be the certificate of incorporation of the
Surviving Corporation until thereafter amended as provided therein or by applicable law.
 

FIFTH: The executed Merger Agreement is on file at the principal place of business of the Surviving Corporation, the address of which is 805 King
Farm Blvd #550, Rockville, MD 20850.
 

SIXTH: A copy of the Merger Agreement will be furnished by the Surviving Corporation, on request and without cost, to any stockholder of either
Constituent Corporation.
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SEVENTH: The Merger shall become effective immediately upon the filing of this Certificate of Merger with the Secretary of State of the State of

Delaware.
 
(Remainder of page intentionally left blank)
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IN WITNESS WHEREOF, the undersigned has executed this Certificate of Merger on the date first written above.
 
 
 
  VTESSE INC.
   
  By:  
  Name: 
  Title:
 
 
 
 
 
 
[Signature Page to Delaware Certificate of Merger]
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EXHIBIT A
 

AMENDED AND RESTATED
 

CERTIFICATE OF INCORPORATION
 

OF
 

VTESSE INC.
 
 
 

I.
 

The name of this corporation is VTESSE INC.
 

II.
 

The registered office of the corporation in the State of Delaware shall be 2711 Centerville Road, Suite 400, City of Wilmington, County of New
Castle, Delaware 19808 and the name of the registered agent of the corporation in the State of Delaware at such address is Corporation Service Company.
 

III.
 

The purpose of this corporation is to engage in any lawful act or activity for which a corporation may be organized under the Delaware General
Corporation Law.
 

IV.
 

This corporation is authorized to issue only one class of stock, to be designated Common Stock. The total number of shares of Common Stock
presently authorized is 100, each having a par value of
$0.001.
 

V.
 

A.                  The management of the business and the conduct of the affairs of the corporation shall be vested in its Board of Directors. The number
of directors which shall constitute the whole Board of Directors shall be fixed by the Board of Directors in the manner provided in the Bylaws.

 
B.                 The Board of Directors is expressly empowered to adopt, amend or repeal the Bylaws of the corporation. The stockholders shall also

have power to adopt, amend or repeal the Bylaws of the corporation; provided, however, that, in addition to any vote of the holders of any class or series of
stock of the corporation required by law or by this Certificate of Incorporation, such action by stockholders shall require the affirmative vote of the holders of
at least a majority of the voting power of all of the then-outstanding shares of the capital stock of the corporation entitled to vote generally in the election of
directors, voting together as a single class.

 
VI.

 
A.                     The liability of the directors for monetary damages shall be eliminated to the fullest extent under applicable law.
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B.                 To the fullest extent permitted by applicable law, the corporation is authorized to provide indemnification of (and advancement of

expenses to) directors, officers and agents of the corporation (and any other persons to which applicable law permits the corporation to provide
indemnification) through Bylaw provisions, agreements with such agents or other persons, vote of stockholders or disinterested directors or otherwise in
excess of the indemnification and advancement otherwise permitted by such applicable law. If applicable law is amended after approval by the stockholders
of this Article VI to authorize corporate action further eliminating or limiting the personal liability of directors, then the liability of a director to the
corporation shall be eliminated or limited to the fullest extent permitted by applicable law as so amended.

 
C.                 Any repeal or modification of this Article VI shall only be prospective and shall not affect the rights or protections or increase the

liability of any director under this Article VI in effect at the time of the alleged occurrence of any act or omission to act giving rise to liability or
indemnification.

 
VII.

 
The corporation reserves the right to amend, alter, change or repeal any provision contained in this Certificate of Incorporation, in the manner now or

hereafter prescribed by statute, and all rights conferred upon the stockholders herein are granted subject to this reservation.
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Exhibit F

 
Form of Escrow Agreement
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ESCROW AGREEMENT
 
This Escrow Agreement dated this                 day of April, 2017 (the “Escrow Agreement”), is entered into by and among SUCAMPO PHARMACEUTICALS,
INC., a Delaware corporation (“Buyer”), VTESSE INC., a Delaware corporation (the “Company”), FORTIS ADVISORS LLC, a Delaware limited liability
company (the “Company Equityholder Representative” (on behalf of the Company Equityholders)), and together with Buyer, the “Parties,” and individually, a
“Party”), and WILMINGTON TRUST, NATIONAL ASSOCIATION, a national association, as escrow agent (“Escrow Agent”).
 

RECITALS
 

A.           Buyer and the Company Equityholder Representative are parties to the Agreement and Plan of Merger, dated as of March 31, 2017 (the “Merger
Agreement”), pursuant to which Buyer is acquiring the equity interests of the Company. Capitalized terms used herein but not otherwise defined shall have
the meanings set for the in the Merger Agreement; provided that, in accordance with Section 2.1, the Escrow Agent is not charged with any knowledge of the
terms and conditions of the Merger Agreement.

 
B.           Pursuant to the Merger Agreement, on the date of this Agreement, Buyer is placing in escrow certain funds and the Escrow Agent agrees to hold and
distribute such funds in accordance with the terms of this Escrow Agreement.

 
C.           Schedule I sets forth the wire transfer instructions for Buyer, the Exchange Agent and the Company. Disbursements for the benefit of the Company
Equityholders shall be made to the Exchange Agent and the Company in accordance with the instructions relating to disbursements contemplated hereby.

 
In consideration of the promises and agreements of the Parties and for other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties and the Escrow Agent agree as follows:

 
ARTICLE 1

ESCROW DEPOSIT
 
Section 1.1. Receipt of Escrow Property. Upon execution hereof, Buyer shall deliver to the Escrow Agent the amount of $[****] (including any earnings and
income thereon, the “Escrow Property”) in immediately available funds.
 
Section 1.2. Investments.
 

(a)         The Escrow Agent shall invest the Escrow Property, including any and all interest and investment income, in accordance with the written
instructions provided to the Escrow Agent and signed by Buyer and the Company Equityholder Representative. In the absence of written investment
instructions, the Escrow Agent shall deposit and invest the Escrow Property, including any and all interest and investment income, in the M&T Bank
Corporate Deposit Account, which is further described herein on Exhibit A. Any investment earnings and income on the Escrow Property shall become part
of the Escrow Property, and shall be disbursed in accordance with Section 1.3 or Section 1.5 of this Escrow Agreement.
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(b)         The Escrow Agent is hereby authorized and directed to sell or redeem any such investments as it deems necessary to make any payments or
distributions required under this Escrow Agreement. The Escrow Agent shall have no responsibility or liability for any loss which may result from any
investment or sale of investment made pursuant to this Escrow Agreement. The Escrow Agent is hereby authorized, in making or disposing of any investment
permitted by this Escrow Agreement, to deal with itself (in its individual capacity) or with any one or more of its affiliates, whether it or any such affiliate is
acting as agent of the Escrow Agent or for any third person or dealing as principal for its own account. The Parties acknowledge that the Escrow Agent is not
providing investment supervision, recommendations, or advice.

 
(c)         Although the Parties recognize that they may obtain a broker confirmation or written statement containing comparable information at no

additional cost, the Parties hereby agree that confirmations of permitted investments are not required to be issued by the Escrow Agent for each month in
which a monthly statement is rendered.

 
Section 1.3. Disbursements.
 

(a)         For purposes of this Agreement:
 

(i)          “Final Order” means a final and nonappealable judgment, order, award or determination of a court of competent jurisdiction, which
order, judgment, award or determination (an “Order”) is delivered to the Escrow Agent accompanied by a written instruction from Buyer or the Company
Equityholder Representative confirming that such Order is final and nonappealable, and Escrow Agent shall be entitled to conclusively rely upon any such
confirmation and instruction and shall have no responsibility to review the Order to which such confirmation and instruction refers.

 
(ii)         “Joint Written Direction” means a written direction executed by Buyer and the Company Equityholder Representative and directing

the Escrow Agent to disburse all or a portion of the Escrow Property or to take or refrain from taking any other action pursuant to this Agreement.
 

(b)         On the date that is [****] months following the date of this Agreement, Parent and the Company Equityholder Representative shall deliver a
Joint Written Direction to the Escrow Agent instructing the Escrow Agent to disburse for the benefit of the Company Equityholders the then-remaining
amount of the Escrow Property, less any portion of the Escrow Property that is then subject to a claim.
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(c)         Notwithstanding the foregoing, the Escrow Agent shall disburse all or any portion of the Escrow Property at any time and from time to time
upon receipt of, and in accordance with, a Joint Written Direction, or pursuant to a Final Order.

 
(d)          With respect to any disbursements of the Escrow Property for the benefit of the Company Equityholders, the Company Equityholder

Representative (on behalf of the Company Equityholders) shall be responsible for providing the Escrow Agent with complete payment instructions, including
wiring instructions or an address to which a check shall be sent. Unless otherwise set forth in a Joint Written Direction, such instructions of the Company
Equityholder Representative shall provide for a portion of a disbursement to be delivered to the Exchange Agent for further distribution to the Company
Stockholders and the remainder of such disbursement to be delivered to the Buyer or the Company for further distribution to the holders of Company Options
(as of immediately prior to the Effective Time).

 
(e)         In the event that Escrow Agent makes any payment to any other party pursuant to this Escrow Agreement and for any reason such payment

(or any portion thereof) is required to be returned to the Escrow Account or another party or is subsequently invalidated, declared to be fraudulent or
preferential, set aside and/or required to be repaid to a receiver, trustee or other party under any bankruptcy or insolvency law, other federal or state law,
common law or equitable doctrine, then the Parties shall instruct such recipient to repay to the Escrow Agent upon written request the amount so paid to it.

 
(f)          The Escrow Agent shall seek confirmation of such instructions by telephone call-back to the authorized person or persons of such Party, and

the Escrow Agent may rely upon the confirmations of anyone purporting to be the person or persons so designated provided no call back is required if the
Escrow Agent receives original instructions. The persons and telephone numbers for callbacks may be changed only in a writing received and acknowledged
by the Escrow Agent. The Parties agree that such security procedure is commercially reasonable.

 
(g)        The Escrow Agent will furnish monthly statements to the Parties setting forth the activity in the Account.

 
Section 1.4. Security Procedure for Funds Transfer. Concurrent with the execution of this Escrow Agreement, the Parties shall deliver to the Escrow Agent
authorized signers’ forms in the form of Exhibit B-1 and Exhibit B-2 to this Escrow Agreement. The Escrow Agent shall confirm each funds transfer
instruction received in the name of the Parties by confirming with an authorized individual as evidenced in Exhibit B- 1 and Exhibit B-2. Once delivered to the
Escrow Agent, Exhibit B-1 or Exhibit B-2 may be revised or rescinded only in writing signed by an authorized representative of the Party. Such revisions or
rescissions shall be effective only after actual receipt and following such period of time as may be necessary to afford the Escrow Agent a reasonable
opportunity to act on it. If a revised Exhibit B-1 or Exhibit B-2 or a rescission of an existing Exhibit B-1 or Exhibit B-2 is delivered to the Escrow Agent by an
entity that is a successor-in-interest to either party, such document shall be accompanied by additional documentation satisfactory to the Escrow Agent showing
that such entity has succeeded to the rights and responsibilities of the Parties. The Parties understand that the Escrow Agent’s inability to receive or confirm
funds transfer instructions may result in a delay in accomplishing such funds transfer, and agree that the Escrow Agent shall not be liable for any loss caused by
any such delay.
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Section 1.5. Income Tax Allocation and Reporting.
 

(a)         The Parties agree that, for tax reporting purposes, all interest and other income from investment of the Escrow Property shall, as of the end
of each calendar year and to the extent required by the Internal Revenue Code of 1986, as amended thereunder (the “Code”), be reported as having been
earned by Buyer, whether or not such income was disbursed during such calendar year. The Escrow Agent is hereby instructed to distribute to Buyer, within
thirty days after the end of each quarter (and immediately prior to the final distribution of Escrow Property pursuant to this Agreement), [****] of any such
interest or other income earned in such quarter (or such shorter immediately preceding period) (and this sentence constitutes a Joint Written Direction for
purposes of Section 1.3(c)). The Escrow Agent shall be deemed the payor of any interest or other income paid upon investment of the Escrow Property for
purposes of performing tax reporting. With respect to any other payments made under this Escrow Agreement, the Escrow Agent shall not be deemed the
payor and shall have no responsibility for performing tax reporting. The Escrow Agent’s function of making such payments is solely ministerial and upon
express direction of the Parties.

 
(b)         The Parties shall provide the Escrow Agent with certified tax identification numbers by furnishing appropriate forms W-9 or W-8 and such

other forms and documents that the Escrow Agent may request. The Parties understand that if such tax reporting documentation is not provided and certified
to the Escrow Agent, the Escrow Agent may be required by the Code, and the regulations promulgated thereunder, to withhold a portion of any interest or
other income earned on the investment of the Escrow Property.

 
(c)         To the extent that the Escrow Agent becomes liable for the payment of any taxes in respect of interest or other income derived from the

investment of the Escrow Property, the Escrow Agent shall satisfy such liability to the extent possible from the Escrow Property. The Parties, jointly and
severally, shall indemnify, defend and hold the Escrow Agent harmless from and against any tax, late payment, interest, penalty or other cost or expense that
may be assessed against the Escrow Agent on or with respect to the Escrow Property and the investment thereof unless such tax, late payment, interest,
penalty or other expense was directly caused by the gross negligence or willful misconduct of the Escrow Agent (it being understood that, solely between the
Parties, the liability of the Parties described in this sentence shall be allocated in accordance with the Merger Agreement).
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Section 1.6. Termination. Upon the disbursement of all of the Escrow Property, this Escrow Agreement shall terminate and be of no further force and effect.
 

ARTICLE 2
DUTIES OF THE ESCROW AGENT

 
Section 2.1. Scope of Responsibility. Notwithstanding any provision to the contrary, the Escrow Agent is obligated only to perform the duties specifically set
forth in this Escrow Agreement, which shall be deemed purely ministerial in nature. Under no circumstances will the Escrow Agent be deemed to be a
fiduciary to any Party or any other person under this Escrow Agreement. The Escrow Agent will not be responsible or liable for the failure of any Party to
perform in accordance with this Escrow Agreement. The Escrow Agent shall neither be responsible for, nor chargeable with, knowledge of the terms and
conditions of any other agreement, including but not limited to the Merger Agreement, instrument, or document other than this Escrow Agreement, whether or
not an original or a copy of such agreement has been provided to the Escrow Agent; and the Escrow Agent shall have no duty to know or inquire as to the
performance or nonperformance of any provision of any such agreement, instrument, or document. References in this Escrow Agreement to any other
agreement, instrument, or document are for the convenience of the Parties, and the Escrow Agent has no duties or obligations with respect thereto. This Escrow
Agreement sets forth all matters pertinent to the escrow contemplated hereunder, and no additional obligations of the Escrow Agent shall be inferred or implied
from the terms of this Escrow Agreement or any other agreement.
 
Section 2.2. Attorneys and Agents. The Escrow Agent shall be entitled to rely on and shall not be liable for any action taken or omitted to be taken by the
Escrow Agent in accordance with the advice of counsel or other professionals retained or consulted by the Escrow Agent. The Escrow Agent shall be
reimbursed as set forth in Section 3.1 for any and all reasonable compensation (fees, expenses and other costs) paid and/or reimbursed to outside counsel and/or
outside professionals. The Escrow Agent may perform any and all of its duties through its agents, representatives, attorneys, custodians, and/or nominees.
 
Section 2.3. Reliance. The Escrow Agent shall not be liable for any action taken or not taken by it in accordance with the written direction or consent of the
Parties or their respective agents, representatives, successors, or assigns. The Escrow Agent shall not be liable for acting or refraining from acting upon any
notice, request, consent, direction, requisition, certificate, order, affidavit, letter, or other paper or document believed by it to be genuine and correct and to have
been signed or sent by the proper person or persons, without further inquiry into the person’s or persons’ authority.
 
Section 2.4. Right Not Duty Undertaken. The permissive rights of the Escrow Agent to do things enumerated in this Escrow Agreement shall not be construed
as duties.
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Section 2.6. No Financial Obligation. No provision of this Escrow Agreement shall require the Escrow Agent to risk or advance its own funds or otherwise
incur any financial liability or potential financial liability in the performance of its duties or the exercise of its rights under this Escrow Agreement.
 
 

ARTICLE 3
PROVISIONS CONCERNING THE ESCROW AGENT

 
Section 3.1. Indemnification. The Buyer and Company Equityholder Representative (on behalf of the Company Equityholders) hereby agree, jointly and
severally, to indemnify the Escrow Agent, its directors, officers, employees and agents (collectively, the “Indemnified Parties”), and hold the Indemnified
Parties harmless from any and against all liabilities, losses, actions, suits or proceedings at law or in equity, and any other expenses, fees or charges of any
character or nature, including, without limitation, attorney's fees and expenses, which an Indemnified Party may incur or with which it may be threatened by
reason of acting as or on behalf of Escrow Agent under this Agreement or arising out of the existence of the Escrow Account, except to the extent the same
shall be directly caused by Escrow Agent's gross negligence or willful misconduct (it being understood that, solely between the Parties, the liability of the
Parties described in this sentence shall be allocated in accordance with the Merger Agreement). The Escrow Agent shall have a first lien against the Escrow
Account to secure the obligations of the Parties hereunder. The terms of Sections 1.5(c), 3.1 and 3.4 hereto shall survive the termination of this Agreement and
the resignation or removal of the Escrow Agent.
 
Section 3.2. Limitation of Liability. THE ESCROW AGENT SHALL NOT BE LIABLE, DIRECTLY OR INDIRECTLY, FOR ANY (I) DAMAGES, LOSSES
OR EXPENSES ARISING OUT OF THE SERVICES PROVIDED HEREUNDER, OTHER THAN DAMAGES, LOSSES OR EXPENSES WHICH HAVE
BEEN FINALLY ADJUDICATED TO HAVE DIRECTLY RESULTED FROM THE ESCROW AGENT’S GROSS NEGLIGENCE OR WILLFUL
MISCONDUCT, OR (II) SPECIAL, INDIRECT OR CONSEQUENTIAL DAMAGES OR LOSSES OF ANY KIND WHATSOEVER (INCLUDING
WITHOUT LIMITATION LOST PROFITS), EVEN IF THE ESCROW AGENT HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSSES OR
DAMAGES AND REGARDLESS OF THE FORM OF ACTION.
 
Section 3.3. Resignation or Removal. The Escrow Agent may resign by furnishing written notice of its resignation to the Parties, and the Parties may remove
the Escrow Agent by furnishing to the Escrow Agent a joint written notice of its removal along with payment of all fees and expenses to which it is entitled
through the date of termination. Such resignation or removal, as the case may be, shall be effective thirty (30) calendar days after the delivery of such notice or
upon the earlier appointment of a successor, and the Escrow Agent’s sole responsibility thereafter shall be to safely keep the Escrow Property and to deliver the
same to a successor escrow agent as shall be appointed by the Parties, as evidenced by a joint written notice filed with the Escrow Agent or in accordance with
a court order. If the Parties have failed to appoint a successor escrow agent prior to the expiration of thirty (30) calendar days following the delivery of such
notice of resignation or removal, the Escrow Agent may petition any court of competent jurisdiction for the appointment of a successor escrow agent or for
other appropriate relief, and any such resulting appointment shall be binding upon the Parties.
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Section 3.4. Compensation. The Escrow Agent shall be entitled to compensation for its services as stated in the fee schedule attached hereto as Exhibit C,
which compensation shall be paid by Buyer. The fee agreed upon for the services rendered hereunder is intended as compensation for the Escrow Agent's
services as contemplated by this Escrow Agreement; provided, however, that in the event that the conditions for the disbursement of funds under this Escrow
Agreement are not fulfilled, or the Escrow Agent renders any service not contemplated in this Escrow Agreement at the request of the Parties, or there is any
assignment of interest in the subject matter of this Escrow Agreement, or any material modification hereof, or if any material controversy arises hereunder, or
the Escrow Agent is made a party to any litigation pertaining to this Escrow Agreement or the subject matter hereof, then the Escrow Agent shall be
compensated for such extraordinary services and reimbursed for all reasonable out-of-pocket costs and expenses, including reasonable outside attorneys’ fees
and expenses, occasioned by any such delay, controversy, litigation or event. If any amount due to the Escrow Agent hereunder is not paid within thirty (30)
calendar days of the date due, the Escrow Agent in its sole discretion may charge interest on such amount up to five percent (5%) per annum. The Escrow
Agent shall have, and is hereby granted, a prior lien upon the Escrow Property with respect to its unpaid fees, non-reimbursed expenses and unsatisfied
indemnification rights, superior to the interests of any other persons or entities and is hereby granted the right to set off and deduct any unpaid fees, non-
reimbursed expenses and unsatisfied indemnification rights from the Escrow Property.
 
Section 3.5. Disagreements. If any conflict, disagreement or dispute arises between, among, or involving any of the parties hereto concerning the meaning or
validity of any provision hereunder or concerning any other matter relating to this Escrow Agreement, or the Escrow Agent is in doubt as to the action to be
taken hereunder, the Escrow Agent shall be fully protected and may, at its option, retain the Escrow Property until the Escrow Agent (i) receives a Final Order
or a final non- appealable arbitration decision directing delivery of the Escrow Property, (ii) receives a written agreement executed by each of the parties
involved in such disagreement or dispute directing delivery of the Escrow Property, in which event the Escrow Agent shall be authorized to disburse the
Escrow Property in accordance with such agreement, or (iii) files an interpleader action in any court of competent jurisdiction, and upon the filing thereof, the
Escrow Agent shall be relieved of all liability as to the Escrow Property and shall be entitled to recover attorneys’ fees, expenses and other costs incurred in
commencing and maintaining any such interpleader action. The Parties hereto further agree to pursue any redress or recourse in connection with such dispute
without making the Escrow Agent a party to the same. The Escrow Agent shall be entitled to act on any such agreement, court order, or arbitration decision
without further question, inquiry, or consent.
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Section 3.6. Merger or Consolidation. Any corporation or association into which the Escrow Agent may be converted or merged, or with which it may be
consolidated, or to which it may sell or transfer all or substantially all of its corporate trust business and assets as a whole or substantially as a whole, or any
corporation or association resulting from any such conversion, sale, merger, consolidation or transfer to which the Escrow Agent is a party, shall be and become
the successor escrow agent under this Escrow Agreement and shall have and succeed to the rights, powers, duties, immunities and privileges as its predecessor,
without the execution or filing of any instrument or paper or the performance of any further act.
 
Section 3.7. Attachment of Escrow Property; Compliance with Legal Orders. In the event that any Escrow Property shall be attached, garnished or levied upon
by any court order, or the delivery thereof shall be stayed or enjoined by an order of a court, or any order, judgment or decree shall be made or entered by any
court order affecting the Escrow Property, the Escrow Agent is hereby expressly authorized, in its sole discretion, to respond as it deems appropriate or to
comply with all writs, orders or decrees so entered or issued, or which it is advised by legal counsel of its own choosing is binding upon it, whether with or
without jurisdiction. In the event that the Escrow Agent obeys or complies with any such writ, order or decree it shall not be liable to any of the Parties or to
any other person, firm or corporation, should, by reason of such compliance notwithstanding, such writ, order or decree be subsequently reversed, modified,
annulled, set aside or vacated.
 
Section 3.8 Force Majeure. The Escrow Agent shall not be responsible or liable for any failure or delay in the performance of its obligation under this Escrow
Agreement arising out of or caused, directly or indirectly, by circumstances beyond its reasonable control, including, without limitation, acts of God;
earthquakes; fire; flood; wars; acts of terrorism; civil or military disturbances; sabotage; epidemic; riots; interruptions, loss or malfunctions of utilities,
computer (hardware or software) or communications services; accidents; labor disputes; acts of civil or military authority or governmental action; it being
understood that the Escrow Agent shall use commercially reasonable efforts which are consistent with accepted practices in the banking industry to resume
performance as soon as reasonably practicable under the circumstances.
 
Section 3.9 Compliance with Legal Orders. The Escrow Agent shall receive and may conclusively rely upon an opinion of counsel to the effect that such order
is final, non-appealable and from a court of competent jurisdiction. The Escrow Agent shall be entitled to consult with legal counsel in the event that a question
or dispute arises with regard to the construction of any of the provisions hereof, and shall incur no liability and shall be fully protected in acting in accordance
with the advice or opinion of such counsel.
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Section 3.10 No Financial Obligation. The Escrow Agent shall not be required to use its own funds in the performance of any of its obligations or duties or the
exercise of any of its rights or powers, and shall not be required to take any action which, in the Escrow Agent’s sole and absolute judgment, could involve it in
expense or liability unless furnished with security and indemnity which it deems, in its sole and absolute discretion, to be satisfactory.
 

ARTICLE 4
MISCELLANEOUS

 
Section 4.1. Successors and Assigns. This Escrow Agreement shall be binding on and inure to the benefit of the Parties and the Escrow Agent and their
respective successors and permitted assigns. No other persons shall have any rights under this Escrow Agreement. No assignment of the interest of any of the
Parties shall be binding unless and until written notice of such assignment shall be delivered to the other Party and the Escrow Agent and shall require the prior
written consent of the other Party and the Escrow Agent (such consent not to be unreasonably withheld).
 
Section 4.2. Escheat. The Parties are aware that under applicable state law, property which is presumed abandoned may under certain circumstances escheat to
the applicable state. The Escrow Agent shall have no liability to the Parties, their respective heirs, legal representatives, successors and assigns, or any other
party, should any or all of the Escrow Property escheat by operation of law.
 
Section 4.3. Notices. All notices, account statements, requests, demands, and other communications required under this Escrow Agreement shall be in writing,
in English, and shall be deemed to have been duly given if delivered (i) personally, (ii) by facsimile transmission with written confirmation of receipt, (iii) by
overnight delivery with a reputable national overnight delivery service, or (iv) by mail or by certified mail, return receipt requested, and postage prepaid,
provided that notices to the Company Equityholder Representative shall be delivered solely by facsimile transmission with written confirmation of receipt or
email. If any notice is mailed, it shall be deemed given five business days after the date such notice is deposited in the United States mail. If notice is given to a
party, it shall be given at the address for such party set forth below. It shall be the responsibility of the Parties to notify the Escrow Agent and the other Party in
writing of any name or address changes. In the case of communications delivered to the Escrow Agent, such communications shall be deemed to have been
given on the date received by the Escrow Agent.
 
 
If to Buyer: with a copy to:
 
 
If to Fortis Advisors LLC:
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If to the Escrow Agent:

 
Section 4.4. Governing Law. This Escrow Agreement shall be governed by and construed in accordance with the laws of the State of Delaware.
 
Section 4.5. Entire Agreement. This Escrow Agreement sets forth the entire agreement and understanding of the parties related to the Escrow Property;
provided that, solely between the Parties, nothing herein shall supersede the rights and obligations of the Parties (or the Company Equityholders) set forth in
the Merger Agreement with respect to the Escrow Property.
 
Section 4.6. Amendment. This Escrow Agreement may be amended, modified, superseded, rescinded, or canceled only by a written instrument executed by the
Parties and the Escrow Agent.
 
Section 4.7. Waivers. The failure of any party to this Escrow Agreement at any time or times to require performance of any provision under this Escrow
Agreement shall in no manner affect the right at a later time to enforce the same performance. A waiver by any party to this Escrow Agreement of any such
condition or breach of any term, covenant, representation, or warranty contained in this Escrow Agreement, in any one or more instances, shall neither be
construed as a further or continuing waiver of any such condition or breach nor a waiver of any other condition or breach of any other term, covenant,
representation, or warranty contained in this Escrow Agreement.
 
Section 4.8. Headings. Section headings of this Escrow Agreement have been inserted for convenience of reference only and shall in no way restrict or
otherwise modify any of the terms or provisions of this Escrow Agreement.
 
Section 4.9. Counterparts. This Escrow Agreement may be executed in one or more counterparts, each of which when executed shall be deemed to be an
original, and such counterparts shall together constitute one and the same instrument.
 
Section 4.10. Waiver of Jury Trial. EACH OF THE PARTIES HERETO EXPRESSLY WAIVES THE RIGHT TO TRIAL BY JURY IN RESOLVING
ANY CLAIM OR COUNTERCLAIM RELATING TO OR ARISING OUT OF THIS ESCROW AGREEMENT.
 
 
 

[The remainder of this page left intentionally blank.]
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IN WITNESS WHEREOF, this Escrow Agreement has been duly executed as of the date first written above.
 
 
  SUCAMPO PHARMACEUTICALS, INC.,
  as Buyer
   
  By:  
  Name:

 
 

  Title:  
    
   
  FORTIS ADVISORS LLC, as Company
  Equityholder Representative
    
  By:  
  Name:

 
Richard Fink

  Title: Managing Director
   
   
  WILMINGTON TRUST, NATIONAL
  ASSOCIATION, as Escrow Agent
   
  By:
  Name: 
  Title:  
   

 
 

[SIGNATURE PAGE TO ESCROW AGREEMENT]
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Schedule I
 

Wire Transfer Instructions
 
 
Buyer
 
Bank Name: ABA
Number: Account
Name: Account
Number:
 
 
 
Exchange Agent
 
Bank Name: ABA
Number: Account
Name: Account
Number:
 
 
Company
 
Bank Name: ABA
Number: Account
Name: Account
Number:
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EXHIBIT A
 

Agency and Custody Account Direction For Cash Balances
Manufacturers & Traders Trust Company Deposit Accounts

 
Direction to use the following Manufacturers & Traders Trust Company (also known as M&T Bank) Deposit Account for Cash Balances for the escrow
account or accounts (the “Account”) established under the Escrow Agreement to which this Exhibit A is attached.
 
You are hereby directed to deposit, as indicated below, or as the Parties shall direct further in writing from time to time, all cash in the Account in the following
deposit account of M&T Bank:
 
 

M&T Corporate Deposit Account
 
 
The Parties acknowledge that amounts on deposit in the M&T Bank Deposit Account are insured, subject to the applicable rules and regulations of the Federal
Deposit Insurance Corporation (FDIC), in the basic FDIC insurance amount of $250,000 per depositor, per issued bank. This includes principal and accrued
interest up to a total of $250,000.
 
The Parties acknowledge that they have full power to direct investments of the Account.
 
The Parties understand that they may change this direction at any time and that it shall continue in effect until revoked or modified by me by written notice to
you.
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EXHIBIT B-1
 

CERTIFICATE AS TO AUTHORIZED REPRESENTATIVES
OF BUYER

 
SUCAMPO PHARMACEUTICALS, INC. (the “Buyer”) hereby designates each of the following persons as its Authorized Representatives for purposes of
this Agreement, and confirms that the title, contact information and specimen signature of each such person as set forth below is true and correct. Each such
Authorized Representative is authorized to initiate and approve transactions of all types for the Escrow Account(s) established under the Agreement to which
this Exhibit B-1 is attached, on behalf of the Buyer.
 
Name (print):  
Specimen Signature:  
Title:  
Telephone Number
(required):
If more than one, list all applicable
telephone numbers.

 

E-mail (required):
If more than one, list all applicable
email addresses.

 

 
 
Name (print):  
Specimen Signature:  
Title:  
Telephone Number
(required):
If more than one, list all applicable
telephone numbers.

 

E-mail (required):
If more than one, list all applicable
email addresses.
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COMPLETE BELOW TO UPDATE EXHIBIT B-1
If Buyer wishes to update this Exhibit B-1, Buyer must complete, sign and send to Escrow Agent an updated copy of this Exhibit B-1 with such changes. Any
updated Exhibit B-1 shall be effective once signed by Buyer and Escrow Agent and shall entirely supersede and replace any prior Exhibit B-1 to this
Agreement.
 
SUCAMPO PHARMACEUTICALS, INC.
 
By:    
Name:   
Title:   
Date:   
 
 
WILMINGTON TRUST, NATIONAL ASSOCIATION (as Escrow Agent)
 
By:    
Name:   
Title:   
Date:   
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EXHIBIT B-2

 
CERTIFICATE AS TO AUTHORIZED REPRESENTATIVES

OF SELLER
 
 
Fortis Advisors LLC (the “Company Equityholder Representative”) designates each of the following persons as its Authorized Representatives for purposes of
this Agreement, and confirms that the title, contact information and specimen signature of each such person as set forth below is true and correct. Each such
Authorized Representative is authorized to initiate and approve transactions of all types for the Escrow Account(s) established under the Agreement to which
this Exhibit B-2 is attached, on behalf of the Company Equityholder Representative.
 
Name (print):  
Specimen Signature:  
Title:  
Telephone Number
(required):
If more than one, list all applicable
telephone numbers.

 

E-mail (required):
If more than one, list all applicable
email addresses.

 

 
 
Name (print):  
Specimen Signature:  
Title:  
Telephone Number
(required):
If more than one, list all applicable
telephone numbers.

 

E-mail (required):
If more than one, list all applicable
email addresses.
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Name (print):  
Specimen Signature:  
Title:  
Telephone Number
(required):
If more than one, list all applicable
telephone numbers.

 

E-mail (required):
If more than one, list all applicable
email addresses.

 

 
 
 
 
COMPLETE BELOW TO UPDATE EXHIBIT B-2
If the Company Equityholder Representative wishes to update this Exhibit B-2, the Company Equityholder Representative must complete, sign and send to
Escrow Agent an updated copy of this Exhibit B-2 with such changes. Any updated Exhibit B-2 shall be effective once signed by the Company Equityholder
Representative and Escrow Agent and shall entirely supersede and replace any prior Exhibit B-2 to this Agreement.
 
FORTIS ADVISORS LLC
 
By:    
Name:   
Title:   
Date:   
 
 
WILMINGTON TRUST, NATIONAL ASSOCIATION (as Escrow Agent)
 
By:    
Name:   
Title:   
Date:   
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Exhibit C
 

Fees of Escrow Agent
 
Acceptance Fee: $[****]
 
Initial Fees as they relate to Wilmington Trust acting in the capacity of Escrow Agent – includes review of the Escrow Agreement; acceptance of the
Escrow appointment; setting up of Escrow Account(s) and accounting records; and coordination of receipt of funds for deposit to the Escrow Account(s).
Acceptance Fee payable at time of Escrow Agreement execution
 
 
 
Escrow Agent Annual Administration Fee: $[****]
 
For ordinary administrative services by Escrow Agent – includes daily routine account management; investment transactions; cash transaction processing
(including wire and check processing); monitoring claim notices pursuant to the agreement; disbursement of funds in accordance with the agreement; and
mailing of trust account statements to all applicable parties. These fees cover a full year, or any part thereof, and thus are not pro-rated in the year of
termination. The annual fee is billed in advance and payable prior to that years’ service.
 
 
 
Wilmington Trust’s bid is based on the following assumptions:
 

· Number of Escrow Accounts to be established: [****]
· Estimated Term: [****]
· Amount of Escrow: $[****]
· Estimated number of cash transactions: [****]
· Investment in M&T Deposit Products

 
 
 
Out-of-Pocket Expenses: [•]
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Exhibit G-1

 
Form of Investor Questionnaire
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INVESTOR QUESTIONNAIRE
 
This Questionnaire is being distributed to certain individuals and entities which may be offered the opportunity to acquire shares of Class A Common Stock
(the “Securities”) of Sucampo Pharmaceuticals, Inc., a Delaware corporation (the “Company”). The purpose of this Questionnaire is to assure the Company
that all such offers and purchases will meet the standards imposed by the Securities Act of 1933, as amended (the “Securities Act”), and applicable state
securities laws.
 
The undersigned agrees that this information may be provided by the Company to its legal and financial advisors (including Cooley LLP), and the Company
may rely on the information set forth in this Questionnaire for purposes of complying with all applicable securities laws and may present this Questionnaire to
such advisors as the Company reasonably deems appropriate if called upon to establish its compliance with such securities laws. The undersigned represents
that the information contained herein is complete and accurate and will notify the Company of any material change in any of such information prior
to the undersigned’s acquisition of the Securities.
 
Certain Definitions:
 

For purposes of this Questionnaire, “income” means adjusted gross income, as reported for federal income tax purposes, increased by the following
amounts: (a) the amount of any tax exempt interest income received, (b) the amount of losses claimed as a limited partner in a limited partnership, (c)
any deduction claimed for depletion, (d) amounts contributed to an IRA or Keogh retirement plan, (e) alimony paid, and
(f) any amounts by which income from long-term capital gains has been reduced in arriving at adjusted gross income pursuant to the provisions of
Section 1202 of the Internal Revenue Code of 1986, as amended (the “Code”).
 
For purposes of this Questionnaire, “net worth” means the excess of total assets, excluding your primary residence, at fair market value over total
liabilities, including your mortgage or any other liability secured by your primary residence only if and to the extent that it exceeds the value of your
primary residence. Net worth should include the value of any other shares of stock or options held by you and your spouse and any personal property
owned by you or your spouse (e.g. furniture, jewelry, other valuables, etc.).

 
FOR INDIVIDUAL INVESTORS

 
Accredited Investor Certification. The undersigned makes one of the following representations regarding its income or net worth and certain related matters
and has checked the applicable representation:
 
[ ] The undersigned’s income during each of the last two years exceeded $200,000 or, if the undersigned is married, the joint income of the undersigned and
the undersigned’s spouse during each of the last two years exceed $300,000, and the undersigned reasonably expects the undersigned’s income, from all
sources during this year, will exceed $200,000 or, if the undersigned is married, the joint income of undersigned and the undersigned’s spouse from all sources
during this year will exceed $300,000.
 
[ ] The undersigned’s net worth, including the net worth of the undersigned’s spouse, is in excess of $1,000,000 (excluding the value of the undersigned’s
primary residence).
 
[ ] The undersigned cannot make any of the representations set forth above.
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FOR ENTITY INVESTORS
 
Accredited Investor Certification. The undersigned makes one of the following representations regarding its net worth and certain related matters and has
checked the applicable representation:
 
[ ] The undersigned is a trust with total assets in excess of $5,000,000 whose purchase is directed by a person with such knowledge and experience in financial
and business matters that such person is capable of evaluating the merits and risks of the prospective investment.
 
[ ] The undersigned is a bank, insurance company, investment company registered under the United States Investment Company Act of 1940, as amended (the
“Companies Act”), a broker or dealer registered pursuant to Section 15 of the United States Securities Exchange Act of 1934, as amended, a business
development company, a Small Business Investment Company licensed by the United States Small Business Administration, a plan with total assets in excess
of $5,000,000 established and maintained by a state for the benefit of its employees, or a private business development company as defined in Section 202(a)
(22) of the United States Investment Advisers Act of 1940, as amended.
 
[ ] The undersigned is an employee benefit plan and either all investment decisions are made by a bank, savings and loan association, insurance company, or
registered investment advisor, or the undersigned has total assets in excess of $5,000,000 or, if such plan is a self-directed plan, investment decisions are
made solely by persons who are accredited investors.
 
[ ] The undersigned is a corporation, partnership, business trust, not formed for the purpose of acquiring the Securities, or an organization described in Section
501(c)(3) of the Internal Revenue Code, in each case with total assets in excess of $5,000,000.
 
[ ] The undersigned is an entity in which all of the equity owners (in the case of a revocable living trust, its grantor(s)) qualify under any of the above
subparagraphs, or, if an individual, each such individual has a net worth, either individually or upon a joint basis with such individual’s spouse, in excess of
$1,000,000 (within the meaning of such terms as used in the definition of “accredited investor” contained in Rule 501 under the Securities Act), or has had an
individual income in excess of $200,000 for each of the two most recent years, or a joint income with such individual’s spouse in excess of $300,000 in each
of those years, and has a reasonable expectation of reaching the same income level in the current year.
 
[ ] The undersigned cannot make any of the representations set forth above.
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IN WITNESS WHEREOF, the undersigned has executed this Investor Questionnaire as of the date written
 
 
 
   
  Name of Investor
   
   
  (Signature)
   
   
  Name of Signing Party (Please Print)
   
   
  Title of Signing Party (Please Print)
   
   
  Date Signed
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Exhibit G-2

 
Form of Letter of Transmittal
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LETTER OF TRANSMITTAL
To accompany certificates of common stock, $0.001 par value per share, of Vtesse Inc., and

Series A Preferred Stock, $0.001 par value per share, of Vtesse Inc.
 
 
The undersigned represents that I (we) have full authority to surrender without restriction the certificate(s) for exchange. You are hereby authorized and
instructed to prepare in the name of and deliver to the address indicated below (unless otherwise instructed in the boxes in the following page) a check
representing a cash payment or a wire transfer to an account identified by the undersigned, and, if the undersigned is an “accredited investor” (as set
forth in the Investor Questionnaire), a certificate representing shares of Sucampo Pharmaceuticals, Inc. Class A common stock for shares tendered
pursuant to this Letter of Transmittal.
 

Method of delivery of the certificate(s) is at the option and risk of the owner thereof. See Instruction 1.
 

Mail or deliver this Letter of Transmittal, or a facsimile, together with the certificate(s) representing your shares, to:
 

 
 

If delivering by mail:
 

American Stock Transfer & Trust Company, LLC Operations Center
Attn: Reorganization Department

P.O. Box 2042
New York, New York 10272-2042

If delivering by hand or courier:
 

American Stock Transfer & Trust Company, LLC Operations Center
Attn: Reorganization Department 6201 15th Avenue

Brooklyn, New York 11219

 
 

For assistance call (877) 248-6417 or (718) 921-8317
 
Pursuant to the merger of Saber Merger Sub, Inc., a wholly owned subsidiary of Sucampo Pharmaceuticals, Inc., with and into Vtesse Inc., the
undersigned encloses herewith and surrenders the following certificate(s) representing shares of Company stock:
 
  DESCRIPTION OF SHARES SURRENDERED
  (Please fill in. Attach separate schedule if needed)
  Certificate No(s) / Class Number of Shares

Name(s) and Address of Registered Holder(s)    
    

If there is any error in the name or address shown below, please
make the necessary corrections

   

    
 TOTAL SHARES OF COMMON  F  
 TOTAL SHARES OF SERIES A 

PREFERRED  F
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☐ Check this box if your certificate(s) has been lost, stolen, misplaced or mutilated. See Instruction 5.
SPECIAL PAYMENT INSTRUCTIONS  SPECIAL DELIVERY INSTRUCTIONS
Complete ONLY if the check is to be issued in a name which differs from the name
on the surrendered certificate(s). Issue to:
 
Name:
_______________________________________________________________
 
Address:
_____________________________________________________________
 
____________________________________________________________________
 
____________________________________________________________________
 
____________________________________________________________________
 
 
 
 
 
 
 

(Please also complete Form W-9 AND
see instructions regarding signature guarantee. See Instructions 3, 4, 6 and 7)

Complete ONLY if check is to be mailed to some address other than
the address reflected above. See Instructions 4. Mail to:
 
Name: ____________________________________________________
 
Address: __________________________________________________
 
_________________________________________________________
 
_________________________________________________________
 
_________________________________________________________
 
 
 
 
 
 
 
 
Please check here if address change is permanent.
 

 
YOU MUST SIGN IN THE BOX BELOW AND FILL OUT AND SIGN THE FORM W-9 ATTACHED HERETO

 
SIGNATURE(S) REQUIRED  SIGNATURE(S) GUARANTEED (IF REQUIRED)

 
Must be signed by the registered holder(s) EXACTLY as name(s) appear(s) on stock
certificate(s). If signature is by a trustee, executor, administrator, guardian, attorney-
in-fact, officer for a corporation acting in a fiduciary or representative capacity, or
other person, please set forth full title. See Instructions 2, 3 and 7.
 
 

_______________________________________________________________
Registered Holder

_______________________________________________________________
Registered Holder

_______________________________________________________________
Title, if any

 
Date ________________
 
Phone No: ________________________
 
 
 

 
Unless the shares are tendered by the registered holder(s) of the
common stock, or for the account of a participant in the Securities
Transfer Agent’s Medallion Program (“STAMP”), Stock Exchange
Medallion Program (“SEMP”) or New York Stock Exchange Medallion
Signature Program (“MSP”) (an “Eligible Institution”), the signature(s)
must be guaranteed by an Eligible Institution. See Instruction 3.
 

____________________________________________________
Authorized Signature

___________________________________________________
Name of Firm

___________________________________________________
Address of Firm - Please Print
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INSTRUCTIONS FOR SURRENDERING CERTIFICATES
(Please read carefully the instructions below)

 
1.  Required Documents. Pursuant to the terms of the Agreement and Plan of Merger, dated as of March 31, 2017, by and among Sucampo

Pharmaceuticals, Inc. (“Buyer”), Vtesse Inc. (“Company”) and the other persons and entities parties thereto (the “Merger Agreement”), in order to receive
your merger consideration under the Merger Agreement, you must properly complete, duly execute (as applicable) and deliver this Letter of Transmittal (and
the documents required hereby), together with your Company share certificate(s), and an Investor Questionnaire and, if you are an “accredited investor” (as
described in the Investor Questionnaire), the attached Lock-Up Agreement. As set forth in more detail in the Merger Agreement, you will receive, in
exchange for your shares of common stock of the Company or Series A Preferred Stock of the Company, cash and, if you are an “accredited investor” (as set
forth in such Investor Questionnaire), shares of Class A common stock of Buyer, in each case, at the times and subject to the terms and conditions set forth in
the Merger Agreement. You have been provided with a copy of the Merger Agreement (as an attachment to the Information Statement the Company provided
to you in connection with the Merger). Capitalized terms used herein and not otherwise defined shall have the meanings given to them in the Merger
Agreement.

 
2.  Method of Delivery: Your old certificate(s) and the Letter of Transmittal must be sent or delivered to American Stock Transfer & Trust Company (the

“Exchange Agent”). Do not send your certificates to Vtesse Inc. or Sucampo Pharmaceuticals, Inc. The method of delivery of certificates to be surrendered to
the Exchange Agent at the address set forth on the front of this Letter of Transmittal is at the option and risk of the surrendering stockholder. Delivery will be
deemed effective only when received. If you submit this Letter of Transmittal by facsimile, you must also send or deliver your certificate(s) in order to receive
payment. If the certificate(s) are sent by mail, registered mail with return receipt requested and proper insurance is suggested.

 
3.  Payment in the Same Name: If the check and stock certificate are issued in the same name as the surrendered certificate is registered, the Letter of

Transmittal should be completed and signed exactly as the surrendered certificate is registered. Do not sign the stock certificate(s). Signature guarantees are
not required if the certificate(s) surrendered herewith are submitted by the registered owner of such shares who has not completed the section entitled “Special
Payment Instructions” or are for the account of an Eligible Institution. If any of the shares surrendered hereby are owned by two or more joint owners, all
such owners must sign this Letter of Transmittal exactly as written on the face of the certificate(s). If any shares are registered in different names on several
certificates, it will be necessary to complete, sign and submit as many separate Letters of Transmittal as there are different registrations. Letters of Transmittal
executed by trustees, executors, administrators, guardians, attorneys- in-fact, officers of corporations, or others acting in a fiduciary capacity who are not
identified as such in the registration must be accompanied by proper evidence of the signer's authority to act.

 
4.  Payment in Different Name: If the section entitled “Special Payment Instructions” is completed, then signatures on this Letter of Transmittal must be

guaranteed by a firm that is a bank, broker, dealer, credit union, savings association or other entity that is an Eligible Institution. If the surrendered certificates
are registered in the name of a person other than the signer of this Letter of Transmittal, or if payment is to be made to a person other than the signer of this
Letter of Transmittal, or if the payment is to be made to a person other than the registered owner(s), then the surrendered certificates must be endorsed or
accompanied by duly executed stock powers, in either case signed exactly as the name(s) of the registered owners appear on such certificate(s) or stock
power(s), with the signatures on the certificate(s) or stock power(s) guaranteed by an Eligible Institution as provided herein.

 
5.  Special Payment and Delivery Instructions: Indicate the name in which and address to which the check and stock certificate are to be sent if different

from the name and/or address of the person(s) signing this Letter of Transmittal. If Special Payment Instructions have been completed, a Form W-9 must also
be completed for the person named therein, and that person will be considered the record owner.

 
6.  Letter of Transmittal Required; Surrender of Certificate(s; Lost Certificate(s): You will not receive your check or wire transfer and stock certificate

unless and until you deliver this Letter of Transmittal, properly completed and duly executed, to the Exchange Agent, together with the certificate(s)
evidencing your Company shares and any required accompanying evidences of authority. If your certificate(s) has been lost, stolen, misplaced or
destroyed, contact the Exchange Agent for instructions at (877) 248-6417 or (718) 921-8317 prior to submitting your certificates for exchange. Any
Company stockholder who has lost certificates should make arrangements (which may include the posting of a bond or other satisfactory indemnification and
an affidavit of loss) to replace lost certificates. Such arrangements should be made with Exchange Agent.

 
7.  Form W-9: Under U.S. federal income tax law, a non-exempt stockholder that is a U.S. person (as defined in the enclosed instructions to IRS Form W-9)

is required to provide the Exchange Agent with such stockholder's correct Taxpayer Identification Number (“TIN”) on the enclosed IRS Form W-9, along
with certain other information If the certificate(s) are in more than one name or are not in the name of the actual owner, consult the enclosed instructions to
IRS Form W-9 for additional guidance on which number to report. Failure to provide the information on the form may subject the surrendering stockholder to
28% backup withholding. If you do not have a TIN, but have applied for one, write “Applied For” in the space for the TIN as directed in the instructions to
the enclosed IRS Form W-9. If a TIN has been applied for and the Exchange Agent is not provided with a TIN before payment is made, the Exchange Agent
will withhold 28% on all payments to such surrendering stockholders of any consideration due for their former shares. Please review the instructions to the
Form W-9 for additional details on what TIN to give the Exchange Agent. If a stockholder is not a U.S. person (as defined in the instructions to the enclosed
IRS Form W-9), such stockholder is required to provide the Exchange Agent with an appropriate IRS Form W-8. The appropriate IRS Form W-8 and the
instructions thereto may be obtained from the IRS at http://www.irs.gov.
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8.    Stock Transfer Taxes. If payment is to be made to any person other than the registered holder, or if surrendered certificates are registered in the name of

any person other than the person(s) signing the Letter of Transmittal, the amount of any stock transfer taxes (whether imposed on the registered holder or such
person) payable as a result of the transfer to such person will be deducted from the payment for such securities if satisfactory evidence of the payment of such
taxes, or exemption therefrom, is not submitted. Except as provided in this Instruction 8, it will not be necessary for transfer tax stamps to be affixed to the
certificates listed in the Letter of Transmittal.

 
All questions as to the validity, form and eligibility of any surrender of certificates will be determined by the Exchange Agent and Buyer and such

determination shall be final and binding. Exchange Agent and the Company reserve the right to waive any irregularities or defects in the surrender of any
certificates. A surrender will not be deemed to have been made until all irregularities have been cured or waived.

 
9.   Indemnification; Joinder. You hereby acknowledge that you have read and understand the Merger Agreement, including Article II and Article VIII of

the Merger Agreement with respect to the payment arrangements, the Escrow Fund, the Company Equityholder Representative Expense Amount, the
Illustrative Allocation Statement, the determination of the number of shares of Buyer Common Stock to be issued, conditions and provisions relating to the
receipt and transfer of Buyer Common Stock (including the lock-up requirements and the fact that the shares of Buyer Common Stock are not registered),
conditions and provisions relating to the receipt and transfer of Future Contingent Payments (including provisions related to opting into a potential sale of
rights to Future Contingent Payments), indemnification obligations of you and other matters set forth therein, in each case described therein, and hereby agree
to be bound by all terms of such provisions thereunder. You hereby acknowledge the appointment of the Company Equityholder Representative as set forth in
Section 2.4 of the Merger Agreement and hereby agree to and ratify such appointment in all respects. You agree that by the execution and delivery of this
Letter of Transmittal, you shall be, and hereby agree to be, bound by Article II and Article VIII of the Merger Agreement, including the relevant terms defined
in Article X of the Merger Agreement, solely to the extent such Articles are applicable to you as a Company Stockholder, as if a signatory to the Merger
Agreement, and you shall comply with, and be subject to, all of the terms, conditions, covenants, agreements and obligations applicable to you as a Company
Stockholder set forth in Article II, Article VIII and Article X of the Merger Agreement.

 
10. Escrow; Expense Amount; Future Payments. You understand, agree to and acknowledge the following: (a) Buyer has or shall deliver to the Escrow

Agent, as a contribution to the Escrow Fund, the Escrow Amount (in an aggregate amount of $ [****]), which shall serve as partial security for your
indemnification obligations pursuant to Article VIII of the Merger Agreement and obligations with respect to the Final Closing Cash Consideration
Adjustment pursuant to Section 2.6(b)(iv) of the Merger Agreement; (b) Buyer has or shall deliver to the Company Equityholder Representative the Company
Equityholder Representative Expense Amount (in an aggregate amount of $2,352,000), which shall serve as a partial source of payment for expenses incurred
by the Company Equityholder Representative pursuant to Section 2.4 of the Merger Agreement; (c) the receipt of any Future Contingent Payments by you, if
any, including any Final Closing Cash Consideration Adjustment, any portion of the Escrow Fund, any Company Equityholder Representative Account
Payment, any Earn-Out Consideration and any Priority Review Voucher Payment, are not guaranteed and are subject to the terms and conditions set forth in
the Merger Agreement and are subject to setoff with respect to the Company Stockholder’s obligations under Section 2.6(b)(iv) and Article VIII of the Merger
Agreement; and (d) you shall be entitled to your share of any Future Contingent Payments, if any, in the proportions described in the Allocation Schedule and
only as and when such amount or amounts are payable to the Company Stockholder in accordance with the provisions of the Merger Agreement and the
Escrow Agreement.

 
11. Representations and Warranties. You represent and warrant to Buyer and the Exchange Agent that: (a) you are the sole record, legal and beneficial

owner of all of the outstanding shares of Company Stock set forth in this Letter of Transmittal, free and clear of all Liens, other than Permitted Liens pursuant
to agreements between you and the Company and pursuant to applicable securities laws; (b) you have not granted any rights to purchase any interests of any
kind in such shares of Company Stock to any other Person; (c) such Company Stock (or other shares of Company Stock transmitted under a separate Letter of
Transmittal) constitutes all Company Stock owned of record, legally or beneficially by you, and, except for any Company Options owned by you, you have
no other rights to acquire Company Stock; (d) all ownership information set forth in this Letter of Transmittal is accurate and complete; (e) you have the legal
capacity (or, if you are an entity, the full power and authority) to enter into and perform your obligations under the terms of this Letter of Transmittal; (f) If
you are an entity other than a natural person, (i) you are duly incorporated, validly existing and in good standing under the laws of your jurisdiction of
organization; and (ii) the execution and delivery of this Letter of Transmittal by you and the consummation by you of the transactions contemplated hereby
have been duly authorized by all necessary action, if any, on the part of you and your directors, officers, stockholders, members or other Persons whose
approval is required in order for this Letter of Transmittal to be valid and enforceable against you, subject to, (A) laws of general application relating to
bankruptcy, insolvency and the relief of debtors, and (B) rules of law governing specific performance, injunctive relief and other equitable remedies; and (g)
you have duly executed and delivered this Letter of Transmittal and this Letter of Transmittal constitutes a legal, valid and binding obligation of you.
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12.  Additional Agreements and Acknowledgements. You acknowledge and understand that a Company Stockholder who does not vote in favor of the
Merger may, under certain circumstances, exercise dissenter’s rights under Section 262 of the Delaware General Corporation Law (“DGCL”) by following
procedures prescribed under such Section. By executing this Letter of Transmittal, you affirmatively agree not to exercise any statutory rights of appraisal or
any dissenters’ rights that you may have (whether under Section 262 of the DGCL or otherwise) or could potentially have or acquire in connection with the
Merger. You acknowledge that the Company, Buyer and Transitory Subsidiary will rely, and are entitled to rely, on (a) the truth and accuracy of your
representations and warranties set forth herein and (b) your agreement to perform your obligations as set forth herein. Buyer is an express third party
beneficiary of your representations, warranties, covenants and agreements set forth herein. You confirm that you have had the opportunity to ask
representatives of the Company questions with regard to all the agreements, consents and other provisions in this Letter of Transmittal. You also confirm that
you have had a reasonable time and opportunity to consult with your financial, legal, tax and other advisors, if desired, before signing this Letter of
Transmittal. You hereby agree that all confidential and non-public information of the Company obtained by you before or after the Effective Time, and
including all confidential and non-public information provided to you by the Company Equityholder Representative, as well as the terms of this Letter of
Transmittal, the Merger Agreement and the transactions contemplated thereby, shall not be disclosed by you to any third party; provided, however, that: (a)
you may disclose such information or terms if required to do so by applicable Law (provided that you, to the extent legally permitted, promptly notify Buyer
and the Company Equityholder Representative in advance of disclosing such information); (b) you may disclose such information to a Governmental Entity of
competent jurisdiction or arbitrator of competent jurisdiction in connection with any dispute or proceeding relating to this Letter of Transmittal, the Merger
Agreement or any of the transactions contemplated thereby; (c) if you are an investment fund, you may disclose the terms of this Letter of Transmittal and the
Merger Agreement, the return on your investment, and other summary terms of the Merger to your current investors or prospective investors and, as
applicable, to your limited partners to the extent permitted under Section 2.8(f) of the Merger Agreement; (d) following any public announcement of the
acquisition of the Company by Buyer, you may disclose the terms of the Merger Agreement that are disclosed by Buyer in such public announcement or any
subsequent public filing; (e) you may disclose such information or terms to the extent they become generally available to the public other than by virtue of a
breach of this provision by you or your Affiliates; and (f) you may disclose such information or terms to your professional advisers and, if you are not a
natural person, to your Affiliates and your and their partners, members, managers members, directors, officers, employees and representatives, in each case,
who: (i) need to know such information; and (ii) agree to keep it confidential and are subject to confidentiality obligations no less restrictive than those
contained in this Letter of Transmittal. You shall be responsible for any breach of this paragraph by any of the foregoing persons as if such person were a party
hereto. You hereby agree that, except as may be requested by Buyer, you will not revoke or rescind any written consent you may have given or may in the
future give relating to approval of the Merger and the Merger Agreement or any resolution contained therein and further agree not to vote in favor or adopt
any resolutions rescinding or revoking any such consent or any resolution contained therein or otherwise precluding or rescinding approval of the Merger or
the adoption of the Merger Agreement. If applicable, and if required by the applicable Laws of a community property state, concurrently with the execution
and delivery of this Letter of Transmittal, you are delivering to Buyer and the Exchange Agent an executed copy of the Spousal Consent attached hereto.

 
13. Release. [****].
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SPOUSAL CONSENT

 
I                                            , spouse of                                            , have read and approve the foregoing Letter of Transmittal (the “Letter of Transmittal”), the
written consent of the Company Stockholder referred to therein (the “Consent”) and the form of release referred to therein (the “Release”). In consideration of
the terms and conditions as set forth in the Letter of Transmittal and the matters set forth in the Consent, I hereby appoint my spouse as my attorney-in-fact
with respect to the exercise of any rights and the performance of any obligations under the Letter of Transmittal and the Consent (including, without limitation,
the execution and delivery of the Release), and agree to be bound by the provisions of the Letter of Transmittal, the Consent and the Release insofar as I may
have any rights or obligations in the Letter of Transmittal or in the Consent under the community property laws of the State of California or similar laws
relating to marital or community property in effect in the state of our residence as of the date of the Agreement or the Consent or the Release.
 

Date:                                            , 2017
 
 
 
Signature of Spouse                                                  
Printed Name of Spouse                                            
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Exhibit G-3

 
Form of Lock-Up Agreement
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LOCK-UP AGREEMENT
 

This Lock-Up Agreement, dated                            , 2017 (this “Agreement”), by and between the undersigned holder (the “Company Equityholder”)
and Sucampo Pharmaceuticals, Inc., a Delaware corporation (the “Buyer”), is being executed and delivered in accordance with the Agreement and Plan of
Merger, dated as of March 31, 2017 (the “Merger Agreement”), by and among the Buyer, Saber Merger Sub, Inc., a Delaware corporation and a wholly-owned
subsidiary of the Buyer (“Transitory Subsidiary”), Vtesse Inc., a Delaware corporation (the “Company”), and Fortis Advisors LLC, as the representative of the
Company Equityholders (the “Company Equityholder Representative”), pursuant to which the Buyer is acquiring the Company by means of a merger of
Transitory Subsidiary with and into the Company, with the Company continuing as the surviving corporation and a wholly-owned subsidiary of the Buyer,
pursuant to the terms and subject to the conditions provided for in the Merger Agreement (the “Merger” and the date the Merger is consummated, the “Closing
Date”).
 

WHEREAS, the Company Equityholder is or was a stockholder, and/or a holder of stock options to purchase common stock, in each case of the
Company as of immediately prior to the consummation of the Merger and, as such, will benefit from the transactions contemplated by the Merger Agreement;
and
 

WHEREAS, the execution and delivery of this Agreement by the Company Equityholder is a condition to the Company Equityholder’s receipt of a
portion of the merger consideration provided for in the Merger Agreement.
 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged and intending to be legally bound,
the parties hereto agree as follows:
 

1. Lock-Up.
 

(a) The Company Equityholder shall not offer, sell, lease, contract to sell, pledge, assign, grant any option to purchase, make any short sale or
otherwise dispose of, directly or indirectly, the shares of Class A common stock, par value $0.01 per share, of the Buyer (“Buyer Common
Stock”) issued to the Company Equityholder pursuant to the Merger Agreement and set forth under the Company Equityholder’s signature
on the signature page hereto (the “Locked-Up Shares”) until the date that is [****] after the Closing Date (the “Lock-Up Period”). The
foregoing restriction is expressly agreed to preclude the Company Equityholder from engaging in any hedging or other transaction,
including any short sale or any purchase, sale or grant of any right (including any put or call option) with respect to any of the Locked-Up
Shares or with respect to any security that includes, relates to, or derives any significant part of its value from the Locked-Up Shares.

 
(b) Notwithstanding the provisions of Section 1(a), during the Lock-Up Period the Company Equityholder may transfer all or a portion of the

Locked-Up Shares (i) as a bona fide gift or gifts, provided that the donee or donees thereof agree in writing to be bound by the restrictions
set forth in this Section 1, (ii) to any trust
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for the direct or indirect benefit of the Company Equityholder and/or the immediate family of the Company Equityholder; provided that the
trustee of the trust agrees in writing to be bound by the restrictions set forth in this Section 1; provided, further that any such transfer shall
not involve a disposition for value,
(iii) to the Company Equityholder’s affiliates (including, if applicable, commonly controlled or managed investment funds and the limited
partners, members and stockholders of such investment funds, provided that neither Seller nor the Surviving Corporation shall have any
responsibility for obtaining information or documents from any such Person in connection with the Form S-3); and provided, further, that
the Company Equityholder’s affiliates agree in writing to be bound by the restrictions set forth in this Section 1, (iv) pursuant to a tender or
exchange offer recommended by the Buyer’s board of directors, (v) by will, other testamentary document or intestate succession to the
legal representative, heir, beneficiary or a member of the immediate family of the Company Equityholder; provided that such legal
representative, heir, beneficiary or member agrees in writing to be bound by the restrictions set forth in this Section 1, (vi) by operation of
law, including pursuant to a qualified domestic relations order or in connection with a divorce settlement; provided that the transferee
agrees in writing to be bound by the restrictions set forth in this Section 1, or (vii) pursuant to a merger, stock sale, consolidation or other
transaction recommended by the Buyer’s board of directors. For purposes hereof, “immediate family” shall mean any relationship by blood,
marriage or adoption, not more remote than first cousin, and “affiliate” shall mean, as applied to any entity, any other entity directly or
indirectly controlling, controlled by, or under direct or indirect common control with, such entity (for purposes hereof, “control” (including,
with correlative meanings, the terms “controlling,” “controlled by” and “under common control with”), as applied to any entity, means the
possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such entity, whether
through the ownership of voting securities, by contract or otherwise).

 
(c) Any discretionary waiver or termination, whether made before or after the date hereof, of the restrictions pursuant to a Lock-Up Agreement

by another Company Equityholder shall apply pro rata and on the same terms to the undersigned based on the number of Lock-Up Shares
held by the undersigned relative to the holdings of all of the Company Equityholders. The Buyer shall provide the undersigned with prompt
notice of any discretionary waiver or termination of the restrictions pursuant to a Lock-Up Agreement by the Buyer of another Company
Equityholder; provided that the failure to provide such notice shall not give rise to any claim or liability against the Buyer.

 
(d) The Company Equityholder consents to the entry of stop transfer instructions with the Buyer’s transfer agent and registrar against the

transfer of the Locked-Up Shares except in compliance with the restrictions set forth in this Section 1.
 

(e) Each Company Equityholder acknowledges that the Locked-Up Shares bear the following legend evidencing the lock-up restrictions set
forth in this Section 1 (which legend shall be removed at the end of the applicable Lock-Up Period):
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“THESE SHARES OF COMMON STOCK ARE SUBJECT TO THE TERMS OF A LOCK-UP AGREEMENT BETWEEN THE
HOLDER AND THE ISSUER. THESE SHARES MAY NOT BE SOLD, TRANSFERRED, PLEDGED, GIFTED OR OTHERWISE
DISPOSED OF OTHER THAN IN ACCORDANCE WITH THE TERMS OF SUCH AGREEMENT, AND ANY ATTEMPT TO DO SO
SHALL BE VOID.”

 
2. Representations and Warranties. The Company Equityholder hereby represents and warrants to the Buyer as follows:

 
(a) Authorization. The Company Equityholder has all requisite power and authority to execute and deliver this Agreement, to perform its

obligations hereunder and to consummate the transactions contemplated hereby. This Agreement has been duly and validly executed and
delivered by the Company Equityholder and is a legal, valid and binding obligation of the Company Equityholder, enforceable against it in
accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and similar laws of general
applicability relating to or affecting creditors’ rights and to general equity principles.

 
(b) Accredited Investor. The Company Equityholder is an accredited investor as defined in Rule 501(a) of Regulation D promulgated under the

Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder (the “Securities Act”). The Company
Equityholder confirms that the representations, warranties and information set forth in the Company Equityholder’s Accredited Investor
Questionnaire (which the Company Equityholder is delivering to Buyer concurrently with the execution and delivery of this Agreement) are
true are correct.

 
(c) No General Solicitation. The Company Equityholder has not, and if applicable, none of its officers, directors, employees, agents,

stockholders or partners has either directly or indirectly, including, through a broker or finder (a) engaged in any general solicitation, or (b)
published any advertisement, in each case, in connection with the issuance of the Buyer Common Stock.

 
(d) Investment in Buyer Common Stock.

 
(i) The Company Equityholder: (1) is receiving the Buyer Common Stock in the Merger for investment purposes only for its own

account and not with any view toward a distribution thereof, except as otherwise provided in Section 1; (2) has no contract,
undertaking, agreement or arrangement with any other person or entity to transfer to such person or entity or any other person or
entity any shares of the Buyer Common Stock received in the Merger; and (3) has no present plans or intention to enter into any
such contract, undertaking, agreement or arrangement with respect to any of the foregoing.

   
(ii) The Company Equityholder, in making its investment in the Buyer Common Stock: (1) has relied solely upon its own investigation

and the representations and warranties of Buyer set forth in the Merger Agreement, (2) has considered and evaluated the risks and
merits of investing in the Buyer Common Stock, and has determined that the Buyer Common Stock is a suitable investment for it;
(3) has received and reviewed all information it deems necessary or appropriate with respect to the Buyer Common Stock; (4) can
bear the economic risk of its investment in the Buyer Common Stock and can afford a complete loss of its entire investment in the
Buyer Common Stock; and (5) is knowledgeable and experienced in evaluating investments and experienced in financial and
business matters, and is capable of considering and evaluating the merits and risks of investing in the Buyer Common Stock.
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(iii) The Company Equityholder has been advised by the Company to consult with the Company Equityholder’s own legal, financial
and tax advisors concerning the receipt of Buyer Common Stock. The Company Equityholder has reviewed the risks and merits of
an investment in the Buyer Common Stock with the Company Equityholder’s tax, legal and investment counsel to the extent the
Company Equityholder has deemed advisable or appropriate. The Company Equityholder acknowledges that none of Buyer, the
Company, their affiliates or any person on behalf of any such persons has or is making any representation or warranty, express or
implied, to the Company Equityholder with respect to the tax implications of any aspect of this Agreement, the issuance of the
Buyer Common Stock to the Company Equityholder, the Merger or the Merger Agreement.

 
(iv) The Company Equityholder understands that the representations, warranties, statements, covenants and agreements set forth herein

and in the Company Equityholder’s Accredited Investor Questionnaire have been and will be relied upon by Buyer as the basis for
claiming exemptions from the registration requirements of federal and state securities laws for the issuance of Buyer Common
Stock.

 
(e) Unregistered Securities. The Company Equityholder acknowledges that the shares of Buyer Common Stock it is receiving in the Merger

have not been registered for resale (in accordance with, and subject to the terms and conditions of, the Merger Agreement) under the
Securities Act, and any applicable state or foreign securities laws and that such shares of the Buyer Common Stock may not be sold,
transferred, offered for sale, pledged, hypothecated or otherwise disposed of unless such transfer, sale, assignment, pledge, hypothecation or
other disposition is pursuant to (i) the terms of an effective registration statement under the Securities Act and registration under any
applicable state or foreign securities laws or (ii) pursuant to an exemption from registration under the Securities Act and any applicable state
or foreign securities laws, and any stop transfer restrictions applicable to such shares of Buyer Common Stock shall be removed at such time
that Buyer is no longer required to maintain the effectiveness of the Registration Statement covering such shares in accordance with Section
6.7 of the Merger Agreement. The Company Equityholder acknowledges that all or a portion of the shares of Buyer Common Stock it is
receiving in the Merger may be shares of treasury stock held by the Buyer.
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3. Binding Effect. This Agreement shall be binding upon the parties hereto and each of their heirs, beneficiaries, legal representatives, successors and

assigns, as applicable.
 
4. Governing Law. The provisions of this Agreement shall be governed by and construed in accordance with the laws of the State of Delaware

(excluding any conflict of law rule or principle that would refer to the laws of another jurisdiction).
 
5. Severability. In the event that any provision of this Agreement, or the application thereof, becomes or is declared by a court of competent jurisdiction

to be illegal, void or unenforceable, the remainder of this Agreement will continue in full force and effect and the application of such provision to
other persons or circumstances will be interpreted so as reasonably to effect the intent of the applicable parties.

 
6. Counterparts. This Agreement may be executed in a number of identical counterparts (including by PDF or other electronic transmission), all of

which shall constitute one agreement.
 
 

* * * * *
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IN WITNESS WHEREOF, the parties hereto have executed and delivered this Agreement as of the date first written above.
 
 SIGNATURE LINE FOR INDIVIDUAL HOLDERS:
 
  Name:
   
   
 SIGNATURE LINE FOR ENTITY HOLDERS:
 
  By:  
  Name:
  Title:
   
   
  Number of Shares of Buyer Common Stock:
   
   
 SUCAMPO PHARMACEUTICALS, INC.
   
 By:
  Name:
  Title:
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[Lock-Up Agreement]
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Exhibit 10.1
 

EXECUTIVE EMPLOYMENT AGREEMENT
 

This Executive Employment Agreement (the “Agreement”) is made by and between Sucampo Pharmaceuticals, Inc., its parent, subsidiary, predecessor and
affiliated corporations (collectively “Sucampo”), and Peter Pfreundschuh (“Executive”).
 
A.       Employment and Duties.

 
1.       Sucampo shall employ Executive as Chief Financial Officer. While employed by Sucampo, Executive shall devote Executive’s full-time work

efforts exclusively on behalf of Sucampo and shall not perform work of any nature for compensation of any kind for any person or entity other than for
Sucampo, unless approved in writing and signed by Sucampo’s CEO.

 
2.       This Agreement shall be in effect for the one-year period following the first date on which both Executive and Sucampo have signed the

Agreement (the “Anniversary Date”). The Agreement will continue to renew on a year-to-year basis unless either party ends the Executive’s employment
pursuant to Section H; or Sucampo delivers written notice to the Executive about Sucampo’s intent to renew the Agreement with specifically articulated changes
at least 30 days before the Anniversary Date, and then terminates the Agreement under Section N. If Sucampo delivers written notice to the Executive about
Sucampo’s intent not to renew the Agreement other than for Cause, then Sucampo shall provide compensation the Executive as per the terms defined in Section
H. 2.d.
 
B.       Compensation and Benefits.
 

1. Base Salary. Sucampo shall pay Executive an annual base salary of Three Hundred Seventy Five Thousand and Zero Cents US dollars (US
$375,000) in accordance with Sucampo’s regular payroll cycle (the “Base Salary”). The Base Salary shall be reviewed on an annual basis and may, in the sole
discretion of the Board of Directors, be increased, but not decreased (unless either mutually agreed by Executive and Sucampo, or established as part of salary
reductions that apply equally to similarly situated officers as a percentage reduction in their salaries).
 

2. Bonus. The Executive shall receive a $75,000 sign-on bonus, which will be paid together with the first Base Salary payment. The Executive shall
reimburse Sucampo 100% of the sign-on bonus if he resigns from employment without Good Reason prior to six months of employment, and 50% of the sign-on
bonus if he resigns from employment without Good Reason after six months and prior to the first anniversary of his employment start date.
 
Executive shall be entitled to participate in Sucampo’s annual incentive plan, as defined and modified from time to time by Sucampo. The target bonus for
Executive shall be 50% of Executive’s Base Salary, in the sole discretion of the Board of Directors. The company weighting for this position is 70% and the
individual weighting is 30%. The annual bonus payable to Executive for any fiscal year shall be paid to Executive in a lump sum on the date set forth in
Sucampo’s incentive plan in effect at the time of payment. Sucampo reserves the unilateral right to modify the incentive plan and reserves the unilateral
discretion to determine the amount of Executive’s bonus, if any. Executive agrees that such bonus is not “earned” until approved by the Board of Directors.
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3. Stock. The Executive will receive an initial stock option grant of 150,000 options on the first day of employment vesting in accordance with the
Company’s 2016 Equity Incentive Plan over a four (4) year period, with 25% of the options vesting on the first anniversary of the grant date, and thereafter in
equal monthly installments at the end of each calendar month thereafter. The stock options will be granted as incentive stock options up to the applicable
statutory limit, and as non-qualified stock options for the remaining balance. At least annually for the Term of this Agreement, Executive shall be eligible for
consideration to receive restricted stock grants, stock options or other awards (collectively, “Equity Incentive Awards”) in accordance with the 2016 Equity
Incentive Plan or such other equity incentive plan as may be designated in the Stock Agreement (collectively referred to as the “Plan”). Any such Equity
Incentive Awards shall be made in the sole discretion of the Board of Directors.
 

4. Taxes. Executive acknowledges and agrees that Executive shall be solely responsible for the satisfaction of any applicable taxes that may arise
pursuant to this Agreement (including taxes arising under Section 409A of the Internal Revenue Code (“IRC”), which pertains to deferred compensation) or
4999 (which pertains to golden parachute excise taxes), and that neither Sucampo nor any of its employees, officers, directors, or agents shall have any
obligation whatsoever to pay such taxes or to otherwise indemnify or hold Executive harmless from any or all of such taxes. For purposes of IRC Section 409A,
the right to a series of installment payments under this Agreement shall be treated as a right to a series of separate payments. All compensation due to Executive
shall be paid subject to withholding by Sucampo to ensure compliance with all applicable laws and regulations.
 

5. Participation in Benefits. Executive shall be entitled to participate in all Sucampo employee benefit plans or programs offered to other Sucampo
employees to the extent that Executive's position, tenure, salary, and other qualifications make Executive eligible to participate in such plans. Sucampo reserves
the unilateral right to adopt, continue, discontinue, amend, modify, reduce or expand each and every employee benefit plan, program or other fringe benefit
during any term of the Agreement. Participation by Executive in any such plan, program or benefit shall be subject to all applicable rules and regulations.
 

6. Expenses. Sucampo shall provide Executive with relocation assistance in the form of reimbursement of eligible expenses up to $50,000. All eligible
expenses shall be approved by Sucampo’s Chief Executive Officer and submitted along with applicable receipts for reimbursement through Sucampo’s expense
reimbursement system. A list of covered expenses is attached as Exhibit A. The Executive shall reimburse Sucampo 100% of reimbursed relocation expenses if
he resigns from employment without Good Reason prior to six months of employment, and 50% of the relocation expenses if he resigns from employment
without Good Reason after six months and prior to the first anniversary of his employment start date.
 
In addition, Sucampo shall pay or reimburse Executive for all reasonable and necessary out-of-pocket expenses incurred by Executive the performance of his or
her obligations under this Agreement. Sucampo shall reimburse such expenses in accordance with Sucampo’s expense reimbursement policies and procedures.
Sucampo reserves the right to modify such policies and procedures in its sole discretion. All reimbursements due under this Agreement shall be separately
requested and paid not later than one year after Executive incurs the underlying expense.
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7. Professional Organizations. During the Term, Sucampo shall reimburse Executive for the annual dues payable for membership in professional
societies associated with the Executive’s job responsibilities or subject matters related to Sucampo’s interests. Sucampo shall only reimburse for a new
membership if and after Sucampo has approved such membership.
 
C.       Confidential Information.

 
1.       Executive acknowledges that Sucampo operates in a competitive environment and has a legitimate business interest in protecting Sucampo’s

Confidential Information and Protected Property. “Confidential Information” includes any of the following information pertaining to Sucampo or its affiliated
entities:

 
a.       Any and all information, whether or not meeting the legal definition of a trade secret, and whether in written, oral, electronic or other

form, containing and/or concerning: (i) business plans, strategic plans, forecasts, budgets, sales, financial projections and costs; (ii) personnel and payroll records
and employee lists, including any information related to an employee’s health; (iii) candidates, consultants, and contractors, including lists, resumes, preferences,
transaction histories and rates; (iv) customers and prospective customers, including their identity, the identities of their employees, contractors and consultants,
special needs, job orders, preferences, transaction histories, contacts, characteristics, agreements and current or proposed pricing; (v) marketing activities, plans,
promotions, operations and research and development; (vi) business operations, internal organizational structure and financial affairs; (vii) pricing structure
and/or current or proposed manufacturing costs; (viii) proposed services, technologies and products; (ix) contracts with customers, suppliers, joint ventures,
licensors, licensees, or distributors; (x) customer history; (xi) compensation structure and strategy compared to the market; (xii) current or proposed product
tests; (xiii) technical or scientific information or processes, including chemical compounds, computer programs, code, algorithms, Inventions (as defined below),
formulae, test data, know how, functional and technical specifications, designs, drawings; (xiv) passwords; and

 
b.       Any information (including any compilation, device, method, technique or process) that (i) derives independent economic value, actual

or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its
disclosure or use, and (ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy (hereafter “Trade Secret”). Such information
constitutes a Trade Secret even if a person has acquired the information without express notice that it is a Trade Secret if, under all the circumstances, such
person knows or has reason to know that the party who owns the information or has disclosed it intends or expects the secrecy of the type of information
comprising the Trade Secret to be maintained.
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c.       The term “Confidential Information” excludes any information that (i) is, was, or enters in the public domain without violation of this
Agreement and through no fault of the Executive, (ii) was in Executive’s possession free of any obligation of confidence at the time it was disclosed to the
Executive, or (iii) was rightfully communicated to the Executive by a third party free of any obligation of confidentiality subsequent to the time it was disclosed
by Sucampo to the Executive.

 
2.       During and after the Term of this Agreement, Executive shall not, directly or indirectly, reproduce, commercialize, use, disclose, or authorize use

or disclosure of, any Confidential Information, unless such use or disclosure is (a) consistent with Sucampo’s obligations or business purposes and for the sole
purpose of carrying out Executive’s duties to Sucampo, or (b) specifically authorized by Sucampo in writing prior to such use or disclosure. Executive
understands and agrees that this restriction shall continue to apply after this Agreement terminates, regardless of the reason for such termination. Executive
agrees to comply with all policies and procedures of Sucampo for protecting Confidential Information.

 
3.       Executive agrees that Sucampo has the right to refuse publication of any papers prepared by Executive as a result of Executive’s employment,

consultation, work or services, with, for, on behalf of or in conjunction with Sucampo. Executive agrees to submit any proposed publications referring to
Executive’s employment, consultation, work, services and activities with, for, on behalf of or in conjunction with Sucampo, or referring to any information
developed therefrom, to Sucampo for review, prior to publication, to ensure that Sucampo’s position with respect to Confidential Information is not adversely
affected by publication disclosures.
 

4.       If Executive is required to disclose Confidential Information due to the issuance of a court order or other government process, Executive shall (a)
promptly, but in no event more than 72 hours after learning of such court order or other government process, notify the Executive Vice President, Global Human
Resources, IT and Strategy; (b) at Sucampo’s expense, take all reasonable necessary steps requested by Sucampo to defend against the enforcement of such court
order or other government process, and permit Sucampo to intervene and participate with counsel of its choice in any proceeding relating to the enforcement
thereof; and (c) if such compelled disclosure is required, Executive shall disclose only that portion of the Confidential Information that is necessary to meet the
minimum legal requirement imposed on Executive

 
5.       Executive agrees that, upon termination of this Agreement or if requested by Sucampo, Executive shall immediately return to Sucampo any and

all Sucampo Property (as defined below) and documents and other media containing Confidential Information (and all hard/electric copies thereof) in
Executive’s possession, custody or control.

 
a.       “Sucampo Property” shall mean any and all documents, instruments, records and databases, recorded or stored on any medium

whatsoever, relating or pertaining, directly or indirectly, to the business of Sucampo, including without limitation any and all documents (and copies) containing
or relating to Confidential Information. Executive acknowledges that Sucampo Property is solely the property of Sucampo regardless of whether it was created,
stored or used on property of the Executive or any other person or entity.
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b.       Executive agrees that, while employed by Sucampo, Executive shall not directly or indirectly, use, or allow the use of, Sucampo property
of any kind (including property leased to Sucampo), for any purpose other than Sucampo activities, except with the authorization of a duly authorized
representative of Sucampo.
 

c.       Executive agrees not to remove any Sucampo Property from Sucampo’s business premises or deliver any Sucampo Property to any
person or entity outside of Sucampo, except as required in connection with Executive’s duties of employment.

 
d.       If Sucampo Property in electronic form that contains or relates to Confidential Information is stored on a computer or device that is not

Sucampo Property, then at the termination of this Agreement, Executive agrees to promptly deliver a copy of the stored Sucampo Property to Sucampo,
permanently delete the Sucampo Property from the computer or device, and confirm these actions to Sucampo in writing.

 
6.       Executive understands that Executive is signing this Agreement as a condition of Executive’s employment, or continued employment, with

Sucampo. Executive further acknowledges and agrees that Executive’s employment or continued employment by Sucampo, Executive’s access to Sucampo’s
Confidential Information, and other goods and valuable consideration associated with employment by Sucampo, provide good and sufficient consideration for
Executive’s obligations under this Agreement.
 
D.       Protected Property.

 
1.       “Protected Property” includes any Invention (as defined below), discovery, improvement, idea or expression of idea, process, development,

design, know-how, data, and formula, whether patentable or un-patentable, or protectable by copyright or other intellectual property law, that Executive makes or
conceives, alone or with others, during or outside of working matters, during Executive’s employment with Sucampo, that relates in any manner to the actual or
demonstrably anticipated business, research or development of Sucampo, or results from or is suggested by any task assigned to Executive or any work
performed by Executive on behalf of Sucampo. “Invention” means any apparatus, biological processes, cell line, chemical compound, creation, data,
development, design, discovery, formula, idea, improvement, innovation, know-how, laboratory notebook, manuscript, process or technique, whether or not
patentable or protectable by copyright, or other intellectual property in any form.

 
2.       Executive agrees to communicate to Sucampo in writing as promptly and fully as practicable all Protected Property conceived or reduced to

practice by Executive at any time during the Executive’s employment by Sucampo. Executive agrees to keep and maintain adequate written records of Protected
Property at all times and stages, in the form of notes, sketches, drawings, memoranda and reports. Those records shall be the property of and be available to
Sucampo at all times.

 
3.       Executive hereby assigns to Sucampo and/or its nominees, all of Executive’s right, title, and interest in such Protected Property, and all of the

Executive’s right, title, and interest in any patents, copyrights, patent applications, software, trademarks, or copyright applications based thereon. Executive
agrees that all Protected Property subject to copyright protection constitutes "work made for hire" under United States copyright laws (17 U.S.C. § 101) and is
owned exclusively Sucampo. To the extent that title to any Protected Property subject to copyright protection does not constitute a "work for hire," and to the
extent title to any other Protected Property does not, by operation of law or otherwise, vest in Sucampo, all right, title, and interest therein, including, without
limitation, all copyrights, patents and trade secrets, and all copyrightable or patentable subject matter, are hereby irrevocably assigned to Sucampo.
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4.       Executive shall, at the expense of and on behalf of Sucampo, do everything reasonably necessary for Sucampo to obtain, preserve, and protect
Sucampo's right, title and interest in and to such Protected Property, including preparing and signing all documents Sucampo may deem necessary to obtain and
maintain patents, copyrights, trade secrets, trademarks, service marks and other rights within the United States or anywhere in the world. This obligation binds
Executive or Executive’s legal representative and continues despite the end of Executive’s employment with Sucampo, subject to reasonable compensation by
Sucampo for Executive’s time and expenses. Should Sucampo be unable, after reasonable effort, to obtain Executive’s signature on any document necessary to
apply for or prosecute any of the above rights for any reason, Executive hereby irrevocably designates and appoints Sucampo or its officers and agents as
Executive’s agent coupled with a power of attorney to act on Executive’s behalf to do everything necessary to accomplish the above.

 
5.       The provisions of this Section D do not apply to any invention if (a) Executive developed it entirely on Executive’s own time; (b) Executive did

not use or rely on any of Sucampo’s Confidential Information, equipment, supplies, or facilities; (c) the invention is unrelated to Sucampo’s business; and (d) the
invention did not result from any work Executive performed for Sucampo. If, when hired or during Executive’s employment, Executive is working on any
invention that is excluded under this Section D.5. Executive agrees to put Sucampo on written notice at the time of hire or as soon as the Executive starts
working on the invention during Executive’s employment. To further comply with this notice requirement, Executive has provided Exhibit 2 to this Agreement,
which includes a complete list and description of all Inventions, intellectual property and equipment located at Sucampo that is owned directly or indirectly by
Executive and which shall not be transferred to Sucampo pursuant to this Agreement. Except for those items listed on Exhibit 2, Executive agrees that he or she
shall not assert any rights under any intellectual property as having been made or acquired by Executive prior to being employed by Sucampo. If Sucampo and
Executive disagree about whether an invention is appropriately listed on Exhibit 2, Executive and Sucampo agree to submit the matter to arbitration per the
terms of Section I below.
 
E.       Non-Competition And Non-Solicitation.
 

1.       Executive agrees that, as a result of Executive’s position with Sucampo and/or the unique skills Executive brings to Sucampo, Sucampo has
entrusted Executive with information and customer relationships that are valuable to Sucampo, and that Sucampo has a legitimate interest in protecting.
Accordingly, Executive agrees that, during the term of this Agreement and for a period of twelve consecutive months following the end of that employment,
absent the prior written, signed consent of the President of Sucampo, Executive shall not directly or indirectly render services, advice or assistance similar to the
services Executive provided while employed by Sucampo, or involving the Executive’s use of knowledge Executive gained while employed at Sucampo, to any
Conflicting Organization, in connection with any Conflicting Product. “Conflicting Organization” means any person, entity or organization engaged in research
on, or development, production, or marketing of, a Conflicting Product. “Conflicting Product” means any product, method, process, system or service provided
for commercial use or sale of any person or organization other than Sucampo, that is the same, similar to, or interchangeable with a product, method, process,
system, or service provided for commercial use or sale or under development for commercial use or sale by Sucampo when this Agreement terminates, or about
which Executive developed Protected Property while employed by Sucampo. The foregoing restrictions shall not prevent Executive from working for or
performing services on behalf of any business or other entity that offers Conflicting Products if such business or entity is also engaged in other lines of business
and if Executive certifies to Sucampo before accepting such employment that Executive's employment or services shall be restricted to such other lines of
business, and Executive shall not directly or indirectly be providing support, advice, instruction, direction or other guidance to lines of business providing a
Conflicting Product.
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2.       Executive agrees that, solely as a result of Executive’s position and employment with Sucampo, Executive shall or has come to know
Confidential Information regarding some of Sucampo’s employees, independent contractors and/or consultants. Accordingly, both during the Term of this
Agreement and for a period of twelve consecutive months following the end of that employment, Executive agrees to not directly or indirectly—either on
Executive’s own account or on behalf of any person, company, corporation, or other entity— induce, solicit, endeavor to entice or attempt to induce any
Sucampo Employees (as defined below) to: (a) leave employment with Sucampo; (b) supply any Sucampo Confidential Information to any third party or entity;
or (c) alter, sever, discontinue, or in any other way interfere with their relationship with Sucampo. “Sucampo Employees” are Sucampo employees, independent
contractors and consultants who Executive has come to know as a result of Executive’s employment with Sucampo, and with whom Executive had business
communications at any time during the last twenty-four months of the Term of this Agreement.
 

3.       Executive agrees that, solely as a result of Executive’s position and employment with Sucampo, Executive shall or has come to know some of
Sucampo’s clients and has access to Confidential Information related to them. Accordingly, both during the Term of this Agreement and for a period of twelve
consecutive months following the end of such employment, Executive agrees to not, directly or indirectly, induce, solicit, endeavor to entice or attempt to induce
any Sucampo Client (as defined below) to cease doing business with Sucampo, or in any way interfere with the relationship between any such Sucampo Client
and Sucampo. “Sucampo Clients” are individuals or entities of any nature, with whom/which Executive had business-related involvement on behalf of Sucampo
at any time during the last twenty-four months of the Term of this Agreement. “Business-related involvement” includes Executive’s direct communication with
the Sucampo client, and any direct or indirect involvement in any aspect of developing the initial relationship and any direct or indirect involvement on behalf of
Sucampo in any aspect of Sucampo’s relationship with the Sucampo Client.
 

4.       Executive acknowledges and agrees that Sucampo operates globally, and the products and services of Sucampo are or are intended to be marketed
to customers on a global basis. Executive further acknowledges and agrees to the reasonableness of the provisions in this Section E and the adequacy of the
consideration supporting these provisions. Executive also acknowledges and agrees that the provisions of this Section E will not preclude Executive from
becoming gainfully employed following termination of employment with Sucampo.
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F.       Breach of Obligations of Confidentiality, Non-Competition and Non-Solicitation.
 

1.       Executive acknowledges that any threatened or actual breach of Section C or E of this Agreement may cause irreparable harm to Sucampo, for
which money damages would be inadequate to compensate Sucampo. Consequently, in the event of a breach or threatened breach of Section C or E of this
Agreement, Executive agrees that Sucampo shall be entitled to expedited arbitration under Section I of this Agreement to obtain injunctive relief to enforce this
Agreement, without necessity of posting a bond. In such an expedited arbitration proceeding, the arbitrator must issue a determination within 30 days after
Sucampo initiates the arbitration proceeding. The twelve-month period described in Section E shall be tolled during any period when Executive is engaged in
activity that violates the terms of Section E. In such an arbitration proceeding, the arbitrator shall have the authority to award damages as appropriate. However,
given the difficulty of assessing damages for breaches of this Agreement, the Parties agree that, if the arbitrator finds Executive violated this Agreement, the
arbitrator must issue a damage award of, at minimum, $25,000. Each disclosure or transmission of Protected Property shall constitute a separate violation and the
minimum damage amount will apply to each violation. Further, if Executive breaches or fails to honor any provision in Section C or E of this Agreement, and
Sucampo is successful in whole or in part in any legal or equitable action to defend its right under or to enforce any terms of Section C or E, Executive agrees to
reimburse Sucampo for Sucampo’s costs, expenses, and reasonable attorneys’ fees associated with such action. In that event, the arbitrator will be obligated to
award Sucampo all its attorneys’ fees and costs as part of the arbitrator’s determination. Executive waives any defense as to the validity of any liquidated
damages stated in this Agreement on the grounds that such liquidated damages are void as penalties or are not reasonably related to actual damages.

 
2.       Notwithstanding the language in Section F.1. above, under the federal Defend Trade Secrets Act of 2016, Executive shall not be held criminally

or civilly liable under any federal or state trade secret law for the disclosure of a trade secret that: (a) is made (i) in confidence to a federal, state, or local
government official, either directly or indirectly, or to an attorney; and (ii) solely for the purpose of reporting or investigating a suspected violation of law; or (b)
is made to Executive’s attorney in relation to a lawsuit for retaliation against Executive for reporting a suspected violation of law; or (c) is made in a complaint
or other document filed in a lawsuit or other proceeding, if such filing is made under seal.
 
G.       Sucampo Access.

 
Executive agrees and consents that, during the Term of this Agreement and thereafter, Sucampo may review, audit, intercept, review and disclose all

messages created, received or sent over the voice mail, electronic mail and Internet access systems provided by Sucampo, with or without notice to Executive.
Executive further consents and agrees that Sucampo may, at any time, access and review the contents of all telephones and related systems, computers, computer
disks, other data storage equipment and devices, files, desks, drawers, closets, cabinets and work stations which are either on Sucampo’s premises or which are
owned or provided by Sucampo. Executive acknowledges that Executive should have no expectation of privacy in any of the electronic communications systems
or work areas described in this paragraph.
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H.       Termination.
 
1. Termination by Sucampo for Cause. Sucampo may terminate this Agreement and Executive’s employment for Cause (as defined below) by written

notice with immediate effect.
 
“Cause” shall mean any of the following:
 
(i) the gross neglect, willful failure, or refusal of Executive to perform Executive's duties and/or responsibilities (other than as a result of Executive's

death or Disability); or
 
(ii) perpetration of an intentional and knowing fraud against or affecting the Company or any customer, supplier, client, agent or employee thereof; or
 
(iii) any willful or intentional act that could reasonably be expected to injure the reputation, financial condition, business or business relationships of the

Company or Executive's reputation or business relationships, including but not limited to any act that could subject Sucampo to legal liability (e.g. violation of
Sucampo’s policy prohibiting sexual harassment); or

 
(iv) conviction (including conviction on a nolo contendere plea) of a felony or any crime involving fraud, dishonesty or moral turpitude; or
 
(v) the material breach by Executive of this Agreement (including, without limitation, Section C or E); or
 
(vi) Executive’s supervisor demonstrates he/she had legitimate reasons to conclude Executive failed or refused to perform Executive’s job duties and/or

responsibilities at an acceptable level, within 30 days after Executive’s supervisor provided Executive with written notice detailing the specific (unacceptable)
performance areas and/or behavior that Executive must improve to remain employed; or

 
(vii) Executive refuses to execute a modified Agreement offered by Sucampo on the Anniversary Date of this Agreement that is in compliance with

Section A.2; as long as the modified Agreement does not make any unilateral changes to Section B.1 (protections against deductions in the Executive’s Base
Salary), Section H (Termination for Cause/Termination Without Cause/Resignation for Good Reason/Change of Control/Separation Benefits) or substantially
change Section I (agreement to arbitrate).

 
2.       Termination Other Than For Cause.

 
a.       Termination Without Cause. Either party may terminate this Agreement and Executive's employment hereunder at any time upon 30

days’ prior written notice to the other party. Executive’s employment and this Agreement shall terminate at the end of the 30-day notice period. Sucampo may
elect to provide Executive with 30 days' salary in lieu of Executive's continued active employment during the notice period.
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b. Resignation for Good Reason.
 
i.       To resign for Good Reason, within 21 days of any event or condition that gives rise to Executive’s belief that he/she has Good

Reason to resign, Executive must notify Sucampo in writing that Executive intends to resign for “Good Reason under Section H.2.b” and state the reasons for
Executive’s belief he/she has reason to do so. Following receipt of such notice, Sucampo will have 30 days (the “Cure Period”) to cure the issues identified by
Executive. If, by the expiration of the Cure Period, Sucampo has not cured the issues identified by Executive, and those issues meet the standard for Good
Reason defined below, Executive may resign for Good Reason. If Executive does not resign within 14 days following the Cure Period, Executive waives any
future right to resign for Good Reason based on the same reasons set forth in his/her 21 day letter.

 
ii.       As used herein, “Good Reason” is the same standard as “constructive discharge” in Maryland federal employment law cases.

More specifically, to resign for Good Reason, Executive must establish that Sucampo unilaterally made materially significant change(s) to, or diminutions of,
Executive’s work environment, commute to work, terms, conditions; job duties, responsibilities and/or overall status of his/her position, that rendered
Executive’s continued employment so unbearable that a reasonable person would resign.

 
iii.       Executive shall have the right to resign for Good Reason if Sucampo requires Executive to accept any unilateral change(s) to

Section A.2, Section B.1 (Base Salary), Section H (standards for termination/resignation/death and disability/separation benefits), Section N (limits to unilateral
changes), or any materially significant changes to Section I (Arbitration) of this Agreement at any time—including before, on or after the Anniversary Date. If
Executive resigns under this subsection H.2.b.iii, Sucampo shall pay Executive the Separation Benefits enumerated in Section H.2.d without any obligation to
meet the constructive discharge standard for Good Reason set forth above in Section H.2.b.ii. In addition, if Executive resigns because Sucampo or its successor
makes unilateral changes to this Agreement to prepare for—or within 12 months following—a Change in Control, that qualify as Good Reason under this
Section H.2.b.iii, Sucampo and/or its successor shall pay Executive the “Change in Control Benefits” enumerated below in Section H.3.b—instead of the
Separation Benefits in Section H.2.d.

 
iv.       If Executive provides notice that he/she is resigning for Good Reason, Sucampo reserves the right to accept Executive’s

resignation immediately, end the Agreement, release Executive from employment immediately or at any time during the Cure Period, and pay Executive’s Base
Salary during the remaining Cure Period, up to a maximum of 30 days. By electing to do so, Sucampo does not concede that Executive has met the condition(s)
to resign for Good Reason defined above.

 
c.       Death or Disability. If Executive dies, this Agreement and Executive's employment shall terminate automatically. If Executive has or

develops a disability that affects Executive’s ability to work, Sucampo shall explore options with Executive to determine whether Executive is able to perform
the essential functions of the job with or without reasonable accommodation. In the event of any dispute as to whether Employee is disabled for purposes of this
Section H.2.c., such dispute shall be resolved by an independent physician competent to assess the condition at issue selected by Sucampo and performing such
assessment at Sucampo’s expense. Upon termination of this Agreement due to Executive’s death or disability, Sucampo shall provide Executive (or Executive’s
estate, as applicable) with all of Executive’s compensation and benefits that had fully accrued or fully vested as of the date this Agreement terminated. No other
compensation or benefits of any nature shall accrue, vest or continue after the effective date the Agreement is terminated, except as provided under paragraph d.
immediately below.
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d.       Separation Benefits. If Sucampo terminates Executive’s employment without meeting the conditions for “Termination for Cause” in
Section H.1; if Executive resigns for Good Reason under the conditions set forth in Section H.2.b, or due to the Executive’s “Death or Disability” under Section
H.2.c; and Executive (or the executor of Executive’s estate upon death or incapacity) signs and returns to Sucampo without revocation a release prepared by
Sucampo of all legally waivable claims related to or arising from Executive’s employment with Sucampo and all other terms determined exclusively by
Sucampo, then (i) Sucampo shall pay Executive (or the estate): (A) the amount of any COBRA continuation premium payments made by Executive during the
12-month period following the date of termination, or the period ending when Executive becomes eligible for comparable group medical benefits coverage from
another source (whichever comes first); and (B) a lump sum payment equal to 12 months of Executive’s then-current annual Base Salary; and (ii) Executive’s
Equity Incentive Awards shall vest as set forth in Section H.5 (collectively, the “Separation Benefits”).
 

3. Termination in Connection with Change In Control.
 
a.       This Agreement terminates if it is not assumed by the successor corporation (or affiliate thereto) upon a Change in Control (as defined

below).
 
“Change in Control” means: (i) the acquisition by any person of beneficial ownership of 50% or more of the outstanding shares of the

voting securities of Sucampo ; (ii) Sucampo is the non-surviving party in a merger; (iii) Sucampo sells all or substantially all of its assets, provided, that no
“Change in Control” shall be deemed to have occurred merely as the result of a refinancing by Sucampo or as a result of Sucampo’s insolvency or the
appointment of a conservator; or (iv) the Board of Directors of Sucampo, in its sole and absolute discretion, determines that there has been a sufficient change in
the share ownership or ownership of the voting power of Sucampo’s voting securities to constitute a change of effective ownership or control of Sucampo.

 
b.       If, within six (6) months in advance of the closing or within 12 months following the occurrence of a Change in Control of Sucampo,

this Agreement is terminated other than for Cause, and Executive signs and returns to Sucampo without revocation a release prepared by Sucampo of all legally
waivable claims related to or arising from Executive’s employment with Sucampo and all other terms determined exclusively by Sucampo, then (i) Sucampo
shall pay Executive: (A) the amount of any COBRA continuation premium payments made by Executive during the 18-month period following the Date of
Termination, or the period ending when Executive becomes eligible for comparable group medical benefits coverage from another source (whichever comes
first) and (B) a lump sum payment equal to the sum of (1) 18 months of Executive’s then-current annual Base Salary and (2) 150% of the current target bonus
percentage of the Executive’s current annual Base Salary, to be made not later than 60 days following Executive’s date of termination; and (ii) Executive’s
Equity Incentive Awards shall vest as set forth in Section H.5 (collectively, the “Change in Control Benefits”).
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c.       If within 12 months following a Change in Control, there is a material diminution of Executive’s role in the company, material
diminution of status, or diminution of reporting structure, Executive shall have the right to resign and receive the Change in Control Benefits enumerated in
Section H.3.b. without being required to satisfy the standard for Good Reason defined in Section H.2.b.ii.

 
4.       Timing Of Payments.

 
a.       Sucampo shall, only to the extent necessary, modify the timing of delivery of the Separation Benefits or the Change in Control Benefits

to Executive if Sucampo reasonably determines that the timing would subject such Benefit to any additional tax or interest assessed under IRC Section 409A. In
such event, the payments shall be made as soon as practicable without causing the Benefit to trigger such additional tax or interest under Section 409A of the
IRC. If any amount of the Benefit becomes constitutes “nonqualified deferred compensation” within the meaning of Section 409A, payment of such amount
shall not commence until Executive incurs a “separation from service” within the meaning of Treasury Regulation Section 1.409A-1(h). If, at the time of
Executive’s separation from service, Executive is a “specified employee” (under IRC Section 409A), any benefit as to which Section 409A penalties could be
assessed that becomes payable to Executive on account of Executive’s “separation from service” (including any amounts payable pursuant to the preceding
sentence) shall be paid, without interest thereon, on the date six months and one day after such separation from service.

 
b.       Prior to paying any Change in Control Benefit, Sucampo shall cause its independent auditors promptly to review, at Sucampo's sole

expense, the applicability to those payments of Sections 280G and 4999 of the IRC. If the auditors determine that any payment of the Change in Control Benefit
would be subject to the excise tax imposed by Section 4999 of the IRC or any interest or penalties with respect to such excise tax, then such payment owed to
Executive shall be reduced by an amount calculated to provide to Executive the maximum Change in Control Benefits which will not trigger application of
Sections 280G and 4999 of the IRC, with any such reduction being made last with respect to benefits that are not exempt from IRC §409A.

 
5.       Effect Of Termination On Equity Incentive Awards.

 
a.       If this Agreement is terminated other than by Sucampo for Cause, any unvested Equity Incentive Awards that have a duration vesting

condition as defined in the Stock Agreement shall immediately vest to the extent such unvested Equity Incentive Awards would have vested in the 12 months
from the date of termination; or

 
b.       If Sucampo is acquired or is the non-surviving party in a merger, or Sucampo sells all of its assets, and within six (6) months in advance

of the closing of such transaction or within 12 months thereafter, this Agreement is terminated other than for Cause, any unvested Equity Incentive Awards that
have a duration vesting condition as defined in the Stock Agreement shall immediately vest and any unvested Equity Incentive Awards with a performance
condition shall immediately vest and may be exercised only to the extent the performance targets have been achieved or would be achieved by such acquisition,
merger or sale in accordance with the terms of the Plan and the Stock Agreement.
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c.       If any provision of this Agreement conflicts with a provision of the Stock Agreement and/or the Plan, the provision more favorable to
the Executive shall govern.
 

6. No Further Compensation. Executive shall receive all compensation and benefits provided to Executive by Sucampo that fully accrued and fully
vested before the date of termination of this Agreement. No other compensation or benefits of any nature provided by Sucampo shall continue, accrue or vest
after the date of termination, except as provided under the terms of any Sucampo benefits plan in which Executive is enrolled as of the date of termination.
 
I.       Arbitration.

 
1.       Executive and Sucampo agree to resolve by arbitration any and all disputes arising from or relating to Executive’s employment with Sucampo,

Executive’s application for such employment, the termination of this Agreement, any alleged breach of this Agreement, or post-employment issues with
Sucampo (collectively, “Covered Disputes”), including:

 
a.       claims relating to any claim of employment discrimination on the basis of any legally protected trait, claims of retaliation for engaging in

any legally protected activity, claims under the Maryland Wage Payment and Collection Law, or claims under any other federal, state or local law;
 
b.       claims under the Family and Medical Leave Act of 1993, the Fair Labor Standards Act of 1938, the Occupational Safety and Health Act

of 1970, the Uniformed Services Employment and Reemployment Rights Act of 1994, or the Worker Adjustment and Retraining Notification Act;
 
c.       claims for breach of an express or implied contract, quasi-contractual claims (e.g. unjust enrichment, quantum meruit, promissory

estoppel), or tort claims;
 
d.       claims for benefits under the Executive Retirement Income Security Act, except claims under an employee pension or benefit plan which

specifies that its claims procedure shall culminate in an arbitration procedure different from this one, or is underwritten by a commercial insurer which decides
such claims.

 
2.       Covered Disputes do not include: (a) claims for workers' compensation benefits; (b) claims for unemployment compensation benefits; (c) claims

based upon Sucampo's current (successor or future) stock option plans, employee pension and/or welfare benefit plans if those plans contain some form of a
grievance, arbitration, or other procedure for the resolution of disputes under the plan; and (d) claims by law which are not subject to mandatory binding pre-
dispute arbitration pursuant to the Federal Arbitration Act, such as claims under the Dodd-Frank Act.
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3.       Executive agrees that, if Sucampo terminates the Agreement for Cause and an arbitrator later determines that Sucampo did not have Cause to
terminate the Agreement, then the remedy awarded to Executive shall be limited to such compensation and benefits as Executive would have received in the
event of Executive's termination other than for Cause at the same time as the original termination.

 
4.       Executive affirms that Executive has been provided with a copy of Sucampo’s Arbitration Procedures, and has had an opportunity to ask

questions regarding the procedures, to seek counsel, and has read, understands and accepts them. By signing below, the Executive acknowledges and agrees that
Sucampo has the unilateral right to amend its arbitration procedures from time to time as long as the underlying procedures provide similar access to the
arbitration process
 
J.       Executive’s Representations. Executive represents to Sucampo that Executive has no obligations to any other person or entity that conflict with the
Executive’s obligations under this Agreement. Executive further represents that, to the extent Executive has disclosed information to Sucampo, created any
original materials or used any proprietary information in consulting, working or rendering services with, for or to Sucampo, Executive has the right to do so, and
such actions shall not violate any privacy, proprietary or other rights of others.
 
K.       Choice of Law.

 
This Agreement is governed by the laws of the United States and the State of Maryland, without regard to its choice of law provisions.

 
L.       Severability.

 
If any term of this Agreement is declared unenforceable, the decision-maker of competent jurisdiction shall interpret or modify this Agreement, to the

extent necessary, for it to be enforceable. If any term of this Agreement is declared unenforceable and cannot be modified to be enforceable, such term or
provision shall immediately become null and void, leaving the remainder of this Agreement in full force and effect.
 
M.       No Oral Agreements.

 
By signing below, Executive confirms that Executive understands Sucampo does not enter into any oral agreements with any personnel.

 
N.       Entire Agreement; Amendment.

 
1.       This Agreement sets forth the entire agreement between the Parties concerning the topics addressed in this Agreement. This Agreement shall be

binding upon and inure to the benefit of Sucampo, its successors and assigns, without the need for further agreement or consent by Executive. If Sucampo is
acquired during the Term, or is the non-surviving party in a merger, or sells all or substantially all of its assets, this Agreement shall not automatically be
terminated, and Sucampo agrees to use its best efforts to ensure that the transferee or surviving company shall assume and be bound by the provisions of this
Agreement. The failure of either party to enforce any of the provisions in this Agreement shall not be construed to be a waiver of the right of that party to
enforce any such provision.
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2.       During the term of this Agreement, the Agreement may not be modified, altered or changed, except through a writing signed by both Parties. On
the Anniversary Date of this Agreement, Sucampo reserves the unilateral right to modify any term of this Agreement except for the terms of Section B.1, Section
H. Section I or Section N so long as Sucampo complies with the notice requirements in Section A.2 above. If Executive rejects Sucampo’s modified Agreement
that complies with Section N, Sucampo may elect to employ Executive at-will without an employment agreement, or either party may end Executive’s
employment under the terms of Section H.
 
O.       Notices.

 
Executive and Sucampo agree that all notices or other communications required or permitted under this Agreement shall be deemed to be sufficient

only if contained in a written instrument given by personal delivery, air courier or registered or certified mail, postage prepaid, return receipt requested,
addressed to such party at the address set forth below or such other address as may thereafter be designated in a written notice from such party to the other party:
 
 To Sucampo:  Sucampo Pharmaceuticals, Inc.
   Attn: Executive Vice President, Global Human Resources,
   Information Technology and Strategy
   Copy to: Corporate Secretary
   805 King Farm Boulevard, Suite 550
   Rockville, Maryland 20850
    
 To Executive:  Peter Pfreundschuh
   ## #### ####
   ########## ### ###### #####
 

All such notices, advances and communications shall be deemed to have been delivered and received (1) in the case of personal delivery, on the date of
such delivery, (2) in the case of air courier, on the business day after the date when sent and (3) in the case of mailing, on the third business day following such
mailing.
 
P.       Counterparts. This Agreement may be executed in two or more counterparts, each of which shall be deemed an original and both of which, taken together
shall constitute one and the same instrument. Signatures to this Agreement transmitted by facsimile transmission, by electronic mail in “portable document
format” (“.pdf”) form, or by any other electronic means intended to preserve the original graphic and pictorial appearance of a document, shall have the same
effect as physical delivery of the paper document bearing the original signature.
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Q.       Legal Expense Reimbursement. Sucampo shall reimburse Executive for 50% of the cost of attorneys' fees incurred in connection with the negotiation of
this Agreement up to an amount of $2,500.
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EXECUTIVE KNOWINGLY AND FREELY AGREES TO ALL THE TERMS OF THIS AGREEMENT, INCLUDING THE MUTUAL
AGREEMENT TO ARBITRATE CLAIMS THAT OTHERWISE COULD HAVE BEEN BROUGHT IN COURT. EXECUTIVE AFFIRMS THAT
EXECUTIVE HAS HAD SUFFICIENT TIME TO READ AND UNDERSTAND THE TERMS OF THIS AGREEMENT AND HAS BEEN ADVISED
OF EXECUTIVE’S RIGHT TO SEEK LEGAL COUNSEL REGARDING THE MEANING AND EFFECT OF THIS AGREEMENT PRIOR TO
SIGNING.
 
EXECUTIVE:
 
 
/s/ Peter Pfreundschuh  3/11/17  
Executive (signature)  Date  
    
Peter Pfreundschuh    
Executive (printed name)    
 
 
SUCAMPO PHARMACEUTICALS, INC.
 
 
/s/Max Donley  3/20/2017  
Max Donley (signature)  Date  
Executive Vice President    
Global Human Resources,    
Information Technology and Strategy
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Exhibit 12.1
 
  Ratio of Earnings to Fixed Charges

  
Year to date 
March 31,  Year ended December 31,

(in thousands, except for ratio)  2017  2016  2015  2014  2013  2012
             
Pretax income from continuing operations  $ 8,209  $ 14,375  $ 43,675  $ 27,133  $ 10,943  $ 7,977 
                         
Fixed charges:                         

Interest expense   2,890   23,761   6,854   1,520   1,894   2,346 
                         
Earnings (a)   11,099   38,136   50,529   28,653   12,837   10,323 
                         
Fixed charges (b)   2,890   23,761   6,854   1,520   1,894   2,346 
                         
Ratio of earnings to fixed charges (a/b)   3.8   1.6   7.4   18.9   6.8   4.4 



EXHIBIT 31.1
 

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

 
I, Peter Greenleaf, certify that:
 
1. I have reviewed this Quarterly Report on Form 10-Q of Sucampo Pharmaceuticals, Inc.;
 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the

statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange

Act Rules 13a-15(e) and 15(d)-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(F)) for the
registrant and have:

 
(a) designed such disclosure controls and procedures or caused such disclosure controls and procedures to be designed under our supervision, to ensure

that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

 
(b) designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,

to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
(c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness

of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 

(d) disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal
quarter (the registrants fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect the
registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):
 

(a) all significant deficiencies and material weaknesses in the design or operation of internal controls over financial reporting which are reasonably likely
to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
(b) any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 
 
Date: May 3, 2017 /s/ Peter Greenleaf
 Peter Greenleaf
 Chief Executive Officer
 (Principal Executive Officer)
  
 



EXHIBIT 31.2
 

CERTIFICATION OF PRINCIPAL FINANCIAL OFFICER
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

 
I, Peter Pfreundschuh, certify that:
 
1. I have reviewed this Quarterly Report on Form 10-Q of Sucampo Pharmaceuticals, Inc.;
 
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the

statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this report;
 
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial

condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;
 
4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange

Act Rules 13a-15(e) and 15(d)-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(F)) for the
registrant and have:

 
(a) designed such disclosure controls and procedures or caused such disclosure controls and procedures to be designed under our supervision, to ensure

that material information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities,
particularly during the period in which this report is being prepared;

 
(b) designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision,

to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in
accordance with generally accepted accounting principles;

 
(c) evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness

of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and
 

(d) disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal
quarter (the registrants fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect the
registrant’s internal control over financial reporting; and

 
5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the

registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent functions):
 

(a) all significant deficiencies and material weaknesses in the design or operation of internal controls over financial reporting which are reasonably likely
to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

 
(b) any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over

financial reporting.
 
 
Date: May 3, 2017 /s/ Peter Pfreundschuh
 Peter Pfreundschuh
 (Principal Financial Officer)
  
  
 



EXHIBIT 32.1
 

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

 
Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (subsections (a) and (b) of section 1350, chapter 63 of title 18, United States Code), the undersigned
officer of Sucampo Pharmaceuticals, Inc. (the “Company”) certifies to the best of his knowledge that:
 

(1) The Quarterly Report on Form 10-Q for the quarter ended March 31, 2017 of the Company (the “Report”) fully complies with the requirements of
Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

 
(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
 
Date: May 3, 2017 /s/ Peter Greenleaf
 Peter Greenleaf
 Chief Executive Officer
 (Principal Executive Officer)

 



EXHIBIT 32.2
 

CERTIFICATION OF PRINCIPAL FINANCIAL OFFICER PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

 
Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002 (subsections (a) and (b) of section 1350, chapter 63 of title 18, United States Code), the undersigned
officer of Sucampo Pharmaceuticals, Inc. (the “Company”) certifies to the best of his knowledge that:
 

(1) The Quarterly Report on Form 10-Q for the quarter ended March 31, 2017 of the Company (the “Report”) fully complies with the requirements of
Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and

 
(2) The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.

 
 
Date: May 3, 2017 /s/ Peter Pfreundschuh
 Peter Pfreundschuh
 (Principal Financial Officer)
  
 


